PRE-TRIAL    DIVERSION 


HEARINGS 


BEFORE  THE 


SUBCOMMITTEE  ON  COUKTS,  CIVIL  LIBERTIES, 
AND  THE  ADMINISTRATION  OF  JUSTICE 

OP  THE 

COMMITTEE  ON  THE  JUDICIARY 
HOUSE  OF  REPRESENTATIYE8 

NINETY-THIRD  CONGRESS 

SECOND  SESSION 
ON 

H.R.  9007 

TO  AMEND  TITLE  18,  UNITED  STATES  CODE,  TO  PERMIT  A 
FEDERAL  COURT,  UPON  THE  RECOMMENDATION  OF  THE 
UNITED  STATES  PROSECUTOR,  TO  PLACE  CERTAIN  PER- 
SONS CHARGED  WITH  FEDERAL  CRIMES  IN  PROGRAJVIS 
OF  COMMUNITY  SUPERVISION  AND  SERVICES 

S.  798 

TO     REDUCE    RECIDIVISM    BY   PROVIDING    COMMUNITY- 
CENTERED   PROGRAMS   OF    SUPERVISION   AND    SERVICES 
FOR  PERSONS  CHARGED  WITH  OFFENSES  AGAINST  THE 
UNITED  STATES,  AND  FOR  OTHER  PURPOSES 


FEBRUARY  6  AND  7,  1974 


Serial  No.  30 


1 1  • 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 

U.S.  GOVERNMENT  PRINTING  OFFICE 
30-202  WASHINGTON  :   1974 


„„.,„„,»*.,.  «.oa  .  u».  *" 


COMMITTEE  ON  THE  JUDICIARY 

PETER  W.  RODINO,  Jr.,  New  Jersey,  Choirman 

HAROLD  D.  DONOHUE,  Massachusetts  EDWARD  HUTCHINSON,  Michigan 

JACK  BROOKS,  Texas  ROBERT  McCLORY,  Illinois 

ROBERT  W.  KASTENMBIER,  Wisconsin         HENRY  P.  SMITH  III,  New  York 

DON  EDWARDS,  California  CHARLES  W.  SANDMAN,  Jr.,  New  Jersey 

WILLIAM  L.  HUNGATE,  Missouri  TOM  RAILSBACK,  Illinois 

JOHN  CONYERS,  Jr.,  Michigan  CHARLES  E.  WIGGINS,  California 

JOSHUA  EILBERG,  Pennsylvania  DAVID  W.  DENNIS,  Indiana 

JEROME  R.  WALDIE,  California  HAMILTON  FISH,  Jr.,  New  York 

WALTER  FLOWERS,  Alabama  WILEY  MAYNE,  Iowa 

JAMES  R.  MANN,  South  Carolina  LAWRENCE  J.  HOGAN,  Maryland 

PAUL  S.  SARBANBS,  Maryland  M.  CALDWELL  BUTLER,  Virginia 

JOHN  F.  SEIBERLING,  Ohio  WILLIAM  S.  COHEN,  Maine 

GEORGE  E.  DANIELSON,  California  TRENT  LOTT,  Mississippi 

ROBERT  F.  DRINAN,  Massachusetts  HAROLD  V.  FROEHLICH,  Wisconsin 

CHARLES  B.  RANGEL,  New  York  CARLOS  J.  MOORHEAD.  California 

BARBARA  JORDAN.  Texas  JOSEPH  J.  MARAZITI,  New  Jersey 

RAY  THORNTON,  Arkansas  DELBERT  L.  LATTA,  Ohio 

ELIZABETH  HOLTZMAN,  New  York 

WAYNE  OWENS,  Utah 

EDWARD  MEZVINSKY,  Iowa 

Jerome  M.  Zeifman,  General  Counsel 
Garner  J.  Cline,  Associate  General  Counsel 
Herbert  Fuchs,  Counsel 
Herbert  E.  Hoffman,  Counsel 
William  P.  Shattuck,  Counsel 
H.  Christopher  Nolde,  Counsel 
Alan  A.  Parker,  Counsel 
James  F.  Falco,  Counsel 
Maurice  A.  Barboza,  Counsel 
Franklin  G.  Polk,  Counsel 
Thomas  E.  Mooney,  Counsel 
Michael  W.  Blommer,  Counsei  ^ 

Alexander  B.  Cook,  Counsel  k^^ 

Cgnstantixe  J.  Gekas,  Associate  Counsel  ^Ki 

—  ^ 

Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administration  of  ^ 

Justice  ^ 

ROBERT  W.  KASTENMEIER,  Wisconsin,   Chairman  'r^^ 

GEORGE  E.  DANIELSON,  California  TOM   RAILSBACK,  Illinois 

ROBERT  F.  DRINAN,  Massachusetts  HENRY  P.  SMITH  III,  New  York 

WAYNE  OWENS,  Utah  CHARLES   W.   SANDMAN,  Jr.,   New  Jersey 

EDWARD  MEZVINSKY,  Iowa  WILLIAM  S.  COHEN,  Maine 

Herbert  Fuchs,  Counsei 

William  P.  Dixon,  Counsel  i 

Bruce  A.  Lehman,  Counsel  A 

Thomas  E.  Mooney,  Associate  Counsel  ^ 

(II) 


^ 


CONTENTS 


Text  of  bills—  P«e« 

H.R.  9007 2 

S.    798 3 

Testimony  of — 

Biiise,  Hon.  Gary,  Associate  Deputy  Attorney  Genei-.-il.  Department  of 
Justice;  accompanied  by  Hugh  Durham,  Chief,  Legislative  and  Legal 
Section,  Office  of  Legislative  Affairs,  Department  of  Justice,  and  Ray 
Nelson.  Bureau  of  Prisons 2G 

Brown,  Dr.  Bertram  S.,  Director,  National  Institute  of  Mental  Health  : 
accompanied  by  Arnold  J.  Hopkins,  assistant  director,  American  Bar 
Association  Commission  on  Correctional  Facilities  and  Services 104 

Campbell,  Hon.  William  J.,  senior  district  judge,  Chicago.  111. :  accom- 
panied by  Wayne  Jackson.  Director.  Federal  Probation  Services,  and 
Donald  Chamlee,  Assistant  Chief  of  Probation,  Administrative  Office 
of  the  U.S.  Courts 91 

Chamlee,  Donald,  Assistant  Chief  of  Probation,  Administrative  Office 

of  the  U.S.  Courts 91 

Durham,  Hugh,  Chief  Legislative  and  Legal  Section,  Office  of  Legisla- 
tive Affairs.  Department  of  Justice 26 

Ginsberg,  Philip,  public  defender,  Seattle-King  County  Defender  Asso- 
ciation, and  Marshall  Hartman,  national  directoi-,  National  Legal 
Aid  and  Defender  Association,  Chicago.  Ill 52 

Ilartman,  Marshall,  national  director,  National  Legal  Aid  and  De- 
fender Association,  Chicago,  111 ~)2 

Hopkins,  Arnold  J.,  Assistant  Director,  American  Bar  Association  Com- 
mission on  Correctional  Facilities  and  Services 104 

Jackson.  Wayne.  Director,  Federal  Probation  Services,  Administrative 
Office  of  the  U.S.  Courts 91 

Leonard.  Robert  F.,  prosecuting  attorney,  Flint,  Mich 41 

]Miller,  Herbert  S.,  chairman  of  the  Criminal  Justice  Section.  Ameri- 
can Bar  Association 110 

Railsback,  Hon.  Tom,  a  Representative  in  Congress  from  the  State  of 

Illinois 6 

Additional  information — 

Brief  comparison  of  major  provisions  of  House  and  Senate  bills  re- 
lating to  pretrial  diversion 1.5 

Foley.  William  E..  Deputy  Director,  Administrative  Office  of  the  U.S. 

Courts,  letter,  Oct.  10,  1973 6 

Material  submitted  for  the  record : 

De  Grazia,  Edward,  visiting  professor  of  law,  University  of  dai- 

necticut 1-il 

Evans,  Walter,  president.  Federal  Probation  Officers  Association, 

letter.  Feb.  19,  1974 14.S 

Freed.  Daniel  J.,  professor  of  law,  Yale  Law  School 144 

Nimmer,  Raymond  T.,  research  attorney,  American  Bar  Founda- 
tion, Chicago,  111 137 

"Pretrial — Diversion  and  Deferral  Programs :  The  Lady  or  the  Tiger?"' 

article  by  Philip  H.  Ginsberg 78 

"Pretrial  Diversions :  Bilk  or  Bargain?"  article  by  Nancy  E.  Goldberg, 

deputy  director  of  Defender  Services,  NLADA S2 

Project  Crossroads :  A  Final  Report  to  the  Manpower  Administration, 

U.S.  Department  of  Labor.  1971 10 

Rakestraw.    Hon.    W.    Vincent,    Assistant   Attorney    General,    letter, 

March  15,  1974,  with  enclosures 3.5 

(m) 


>^..u.^wTavN  mi^mm  SGiffiii  Of  lAw  -iw-^ 


IV 

Prepared  statements :  Page 

Baise,   Hon.    Gary -"'7 

Brown,  Dr.  Bertram  S 130 

Campbell,  Hon.  William  J 113 

Ginsberg,  Philip 72 

Leonard.   Robert  F 50 

Miller.   Herbert   S 133 

Railsback,  Hon.  Tom 6 

Hearings  held  on — 

February  6, 1974 1 

February  7,  1974 91 


PRE-TRIAL  DIVERSION  BILLS 


WEDNESDAY,  FEBETJARY  6,   1974 

House  of  Represextatives, 
subcommiitee  on  courts,  civil  liberties, 

AND  THE  Administration  of  Justice 
OF  THE  Committee  on  the  Judiciary, 

Washing  fan,  D.O. 

The  subcommittee  met,  pursuant  to  notice,  at  10:15  a.m.,  in  room 
2226,  Rayburn  House  Office  Builclinof,  Hon.  Robert  H.  Iva&tenmeier 
[chairman  of  the  subcommittee]  presiding. 

Present:  Representatives  Kastenmeier,  Danielson,  Drinan,  Rails- 
back,  Smith,  and  Cohen. 

Also  present:  Herbert  Fuchs,  counsel;  William  P.  Dixon,  counsel; 
Bruce  A.  Lehman,  counsel ;  and  Thomas  E.  Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  Subcommittee  on  Courts,  Civil  Liberties,  and 
the  Administration  of  Justice  has  convened  this  morning  to  hear 
testimony  on  legislation  designed  to  offer  an  alternative  to  our  present 
method  of  handling  certain  offenders  in  our  criminal  justice  system. 
Tliis  is  commonly  called  pretrial  diversion. 

The  bills  l)efore  us  today,  PI.R.  9007,  introduced  by  my  colleague, 
Mr.  Railsback,  and  S.  708,  introduced  by  Senator  Burdick.  attempt  to 
reduce  recidivism  by  treating  certain  offenders  in  a  manner  Avhich 
will  provide  the  best  opportunity  for  their  reliabilitation.  The  legis- 
lation permits  certain  ofTenders,  with  the  concurrence  of  tlie  Federal 
court,  the  pix)secutor,  and  the  defendant  to  be  placed  in  a  community- 
based  probationary  program  for  a  certain  period  of  time  instead  of 
])eing  tried  for  the  offense  with  which  he  has  been  charged.  LTpon 
the  satisfactory  completion  of  this  probation  the  charges  will  be 
dismissed  and  the  defendant  vrill  not  stand  trial  for  the  offenses 
charged. 

There  are  many  differences  between  the  two  bills  before  us  today  and 
I  am  certain  our  witnesses  will  discuss  them.  These  include  differences 
as  to  the  offenders  who  are  eligible  for  such  treatment,  the  procedures 
for  dismissal  of  the  charges,  termination  of  probation,  and  super- 
vision of  the  defendant.  Additionally,  another  bill  has  recently  been 
referred  to  this  subcommittee,  H.R.  10616,  which  would  permit  a 
similar  diversion  system  for  Federal  misdemeanors  which  may  be 
handled  by  a  U.S.  magistrate.  A^Hiile  that  bill  is  not  specifically  before 
us  today,  mucli  of  today's  testimony,  I  am  sure,  will  relate  to  that  bill 
as  well.  H.R.  9007,  S.  798,  and  a  report  from  the  Administrative  Office 
of  the  U.S.  Courts,  follow : 

(J) 


[H.R.  9007,  93d  Cong.,  Ist  sess.] 

A  BILL  To  amend  title  18.  United  States  Code,  to  permit  a  Federal  court,  upon  the  recom- 
mendation of  the  United  States  prosecutor,  to  place  certain  persons  charged  with 
Federal  crimes  In  programs  of  community  supervision  and  services 

Be  it  enacted  by  the  Senate  and  House  of  Representative-i  of  the  United  States 
of  America  in  Congress  assemUed,  That  (a)  part  II  of  title  18  of  the  United 
States  Code  (relating  to  criminal  procedure)  is  amended  by  inserting  after 
chapter  207  the  following  new  chapter : 

"Chapter  208.— DIVERSIONARY  PLACEMENT 

"Sec. 

"3171.  Placement  under  community  supervision. 

"3172.  Community  supervision  by  probation  officers. 

"3173.  Period  and  effect  of  placement. 

"3174.  Additional  probation  officers. 

"3175.  Definitions. 

"§  3171.  Placement  under  community  supervision 

"(a)  Placement  by  Court. — Upon  the  reeonimendation  of  the  attorney  for 
the  Government,  the  court  may  place  any  individual  charged  with  a  criminal 
offense  under  a  program  of  community  supervision,  pursuant  to  conditions  set 
by  the  court,  if  the  court  believes  (1)  that  the  individual  may  henetit  by  such 
placement  and   (2)   that  such  placement  is  not  contrary  to  the  public  interest. 

"(b)  Time  of  Placement. — The  court  may  place  an  individual  under  com- 
munity supervision  pursuant  to  this  chapter  at  the  earliest  practicable  time. 

'■(c)  Placement  Contingent  Upon  Waiver  of  Certain  Rights. — No  individual 
may  be  placed  under  community  supervision  pursuant  to  this  chapter  unl<>ss  lie 
]ins  voluntarily  agreed  in  writing  to  such  placement  and  knowingly  and  intel- 
ligently waiver,  for  the  period  of  such  release,  his  right  to  speedy  trial  provided 
by  the  sixth  article  of  amendment  to  the  Constitution.  For  purposes  of  any  appli- 
cable jieriod  of  limitations  with  respect  to  the  criminal  offense  with  which  an 
individual  is  charged,  there  shall  be  excluded  from  such  period  the  time  during 
which  such  individual  is  under  community  supervision  pursuant  to  this  chapter 
with  resi)ect  to  such  offense. 

"§  3172.  Community  supervision  by  probation  officers 

"In  carrying  out  community  supervision  pursuant  to  this  chapter.  United 
States  proliation  officers  are  authorized  to  perform  the  following  functions  under 
the  direr tion  of  the  court — 

"(1)  upon  the  request  of  the  attorney  for  the  Government,  collect,  verify,  and 
report  jiromptly  to  the  court  and  to  tlie  attorney  for  the  Government  information 
concerning  the  potential  eligibility  for  placement  under  community  supervision 
of  any  individual  charged  with  a  criminal  offense  and  recommended  appropriate 
placement  conditions  for  such  individual ; 

"(2)  supervise  individuals  placed  under  community  supervision  pursuant  to 
this  chapter ; 

"(3)  with  the  approval  of  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts,  operate  or  contract  for  the  operation  of,  appi'opriate  fa- 
cilities and  services  (including,  but  not  limited  to.  addict  and  alcoholic  treat- 
ment centers,  counseling  services,  and  placement  in  private  homes)  : 

"(4)  inform  the  attorney  for  the  Government  and  the  court  of  all  apparent  vio- 
lations of  conditions  of  community  supervision  pursuant  to  this  chapter  (in- 
cluding arrests)  and  recommend  to  the  court  appropriate  modifications  of  such 
conditions : 

"(5)  utilize,  with  their  consent,  the  services,  equipment,  personnel,  informa- 
tion, and  facilities  of  Federal,  State,  and  local  and  private  agencies  and  instru- 
mentalities with  or  without  reimbursement  therefor  : 

"(6)  request  individuals,  organizations,  and  public  or  private  agencies  to  per- 
form such  duties  with  respect  to  individuals  placed  under  community  supervision 
as  may  lie  necessary  ; 

"(7)  assist  persons  placed  under  such  community  supervision  in  securing 
employment  and  medical,  legal,  or  social  services,  when  necessary  or  appropriate ; 
and 

"  (8)  perform  such  other  functions  as  the  court  may  specify. 
Functions  performed  by  probation  officers  imder  this  Act  shall  be  in  addition  to 
nny  functions  performed  by  such  officers  under  section  3655  or  under  any  other 
authority. 


"§3173.  Period  and  effect  of  placement 

'•(ii)  Initial  Period  axd  Extension. — An  individual  placed  under  community 
supervision  pursuant  to  this  chapter  shall  be  placed  for  an  initial  period  of  ninety 
days.  Upon  the  recommendation  of  the  attorney  for  the  Government  and  after 
consultation  with  the  probation  officer  to  whom  such  individual  has  been  assigned, 
the  court  may  extend  such  initial  period  for  an  additional  period  of  nine  months. 

"(b)  Deferral  of  Charges.— During  the  period  of  an  individual's  placement 
under  community  supervision  pursuant  to  this  chapter,  the  criminal  charges 
against  the  individual  shall  be  deferred.  The  court  may  terminate  such  placement 
at  any  time  and  authorize  the  attorney  for  the  Government  to  resume  such 
cha  rges. 

"(c)  Dismissal  of  Charges. — Upon  termination  of  an  individual's  initial  or 
extended  period  of  community  supervision  pursuant  to  this  chapter,  the  court 
may  (after  consultation  with  the  attorney  for  the  Government  and  the  pro- 
bation officer  who  supervised  such  individual)  dismiss  the  charges  against 
such  individual.  Such  dismissal  shall  forever  bar  prosecution  for  the  offense 
charged,  any  offense  based  on  the  same  conduct  or  arising  from  the  same  criminal 
episode,  and  other  offense  required  to  be  joined  with  the  offense. 

"§3174.  Additional  probation  officers 

The  court  may  appoint  such  additional  probation  officers  as  may  be  necessary  to 
absorb  the  increased  workload  resulting  from  the  operation  of  this  chapter. 

"§  3175.  Definitions 

"  (a )  For  purposes  of  this  chapter,  the  term — 

'•(1)  'court'  means  any  United  States  district  court ; 

"(2)  'criminal  offense'  means  any  criminal  offense  triable  in  any  court 
established  under  the  laws  of  the  United  States  other  than  an  offense  triable 
by  court-martial,  military  commission,  provost  court,  or  other  military 
tribunal :  and 

"(3)    'cnmmunity  supervision  and  services'  includes,  but  is  not  limited  to, 
medi<?al,  educational,  vocational,  social,  and  psychological  services,  corrective 
and  preventive  guidance,  training,  counseling,  provision  for  residence  in  a 
halfway  hoTise  or  other  suitable  place,  and  other  rehabilitative  services  de- 
signed to  protect  the  public  and  benefit  the  individual,", 
(b)   Tlie  table  of  chapters  for  part  II  of  such  title  IS  is  amended  by  inserting 
after  the  item  relating  to  chapter  207  the  following  new  item  : 
'•208.  Diversionary  placement 3171." 

Sec.  2.  There  are  authorized  to  be  appropriated  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  such  sums  as  may  be  necessary  to  carry  out  the 
provisions  of  this  Act. 

[S.  798,  93d  Cong.,  1st  sess.] 

AN  ACT  To  reduce  recidivism  by  providing  communitycentered  programs  of  supervision 
and  services  for  persons  charged  with  offenses  against  tlie  United  States,  and  for  otlier 
purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Community 
Supervision  and  Services  Act." 

Sec.  2.  Congress  hereby  finds  and  declares  that  the  interests  of  protecting 
society  and  rehabilitating  individuals  charged  with  violating  criminal  laws  can 
best  be  served  by  creating  new  and  innovative  alternatives  for  treatment  and 
supervision  within  the  community  ;  that  in  many  cases,  society  can  best  be  served 
by  diverting  the  accused  to  a  voluntary  community-oriented  program ;  that  such 
diversion  can  be  aecom]»lishetl  in  appropriate  cases  without  losing  the  general 
deterrent  effect  of  the  criminal  justice  system ;  that  the  retention  of  the  deferred 
charges  will  serve  both  as  a  deterrent  to  committing  further  offenses  and  as  an 
incentive  to  complete  rehabilitative  efforts ;  that  alternatives  to  institutionaliza- 
tion ( which  provide  education,  job  placement,  training,  and  other  social  services ) 
made  available  to  persons  accused  of  crime  who  accept  responsibility  for  their 
behavior  and  admit  their  need  for  such  assistance  can  equip  such  persons  to  lead 
lawful  and  useful  lives. 

Sec.  3.  As  usetl  in  this  Act,  the  term — 

(1)  "eligible  individual"  means  any  person  who  is  charged  with  an  offense 
against  the  United  Strifes  and  who  is  recommended  for  participation  in  a 


program  of  community  supervision  and  services  by  the  attorney  for  the  gov- 
ernment in  the  district  in  which  the  charge  is  pending ; 

(2)  "program  of  community  supervision  and  sei-vices"  may  include,  but 
is  not  limited  to,  medical,  educational,  vocational,  social,  and  psychological 
services,  corrective  and  preventive  guidance,  training,  counseling,  provision 
for  residence  in  a  halfway  house  or  other  suitable  place,  and  other  i-ehabilita- 
tive   services   designed   to  protect   the  public   and   benefit   the   individual ; 

(3)  "plan"  includes  those  elements  of  the  program  which  an  eligible  indi- 
vidual needs  to  assure  that  he  will  lead  a  lawful  lifestyle  ; 

(4)  "committing  officer"  means  any  judge  or  magistrate  in  any  case  in 
which  he  has  potential  trial  jurisdiction  or  in  any  case  which  has  been 
assigned  to  him  by  the  court  for  such  purposes  ;  and 

(5)  "administrative  head"  means  a  person  designated  by  the  Attorney 
General  as  chief  administrator  of  a  program  of  community  supervision  and 
services,  except  that  each  such  designation  shall  be  made  with  the  con- 
currence of  the  chief  judge  of  the  United  States  disti-ict  court  having  juris- 
diction over  the  district  within  which  such  person  so  designated  shall  serve. 

Sec.  4.  The  administrative  head  of  each  program  of  community  supervision  and 
services  shall,  to  the  extent  possible,  interview  each  person  charged  with  a 
criminal  offense  against  the  United  States  within  the  district  to  which  such  head 
is  appointed  whom  he  believes  may  be  eligible  for  diversion  in  accordance  with 
this  Act  and  suitable  for  such  progr-am  and  upon  further  verification  by  such 
head  that  the  person  may  be  eligible,  shall  assist  such  person  in  preparing  a  pre- 
liminary plan  for  his  release  to  a  program  of  community  supervision  and  services. 

Sec.  5.  The  committing  officer  may  release  an  eligible  individual  to  a  program 
of  community  supervision  and  services  if  he  believes  that  such  individual  may 
benefit  by  release  to  such  a  program  and  the  committing  officer  determines  that 
such  release  is  not  contrary  to  the  public  interest.  Such  release  may  be  ordered 
at  the  time  for  the  setting  of  bail,  or  at  any  time  thereafter.  In  no  case,  however, 
shall  any  such  individual  be  so  released  unless,  prior  thereto,  he  has  voluntarily 
agreed  to  such  program,  and  he  has  knowingly  and  intelligently  waived,  in  the 
presence  of  the  committing  officer,  any  applicable  statute  of  limitations  and  his 
right  to  si>eedy  trial  for  the  period  of  his  diversion. 

Sec.  6.  (a)  The  administrative  head  of  a  program  of  community  supervision 
and  services  shall  report  on  the  progress  of  the  individual  in  carrying  out  his 
plan  to  the  attorney  for  the  Government  and  the  committing  officer  at  such  times 
and  in  such  manner  as  such  attorney  or  officer  deems  appropriate. 

(b)  In  any  case  in  which  an  individual  charged  with  an  offense  is  diverted  to  a 
program  pursuant  to  this  Act  and  such  diversion  is  terminated  and  prosecution 
I'esumed  in  connection  with  such  offense,  no  statements  made  or  other  information 
given  by  the  defendant  in  connection  with  determination  of  his  eligibility  for  such 
program,  no  statements  made  by  the  defendant  while  participating  in  such  pro- 
gram, no  information  contained  in  any  such  report  made  with  respect  thereto, 
and  no  statement  or  other  information  concerning  his  participation  in  such  pro- 
gram shall  be  admissible  on  the  issue  of  guilt  of  such  individual  in  any  judicial 
proceeding  involving  such  offense. 

Sec.  7.  (a)  In  any  case  involving  an  eligible  individual  who  is  released  to  a 
program  of  community  supervision  and  services  under  this  Act,  the  criminal 
charges  against  such  individual  shall  be  continued  without  final  disposition  for 
a  twelve-month  period  following  such  release,  unless,  prior  tliereto,  such  release 
is  terminated  pursuant  to  subsection  (b)  of  this  section,  or  such  charge  against 
such  individual  is  dropped  in  accordance  with  subsection  (c)  of  this  section.  In 
any  case  in  which  such  release  is  not  terminated  or  such  charge  is  not  dropped 
within  such  twelve-month  period,  such  charge  so  continued  shall,  upon  the  ex- 
piration of  such  twelve-month  period,  be  dismissed  by  the  committing  officer. 

(b)  The  committing  officer,  at  any  time  within  such  twelve-month  period  re- 
ferred to  in  subsection  ^a)  of  this  section,  shall  terminate  such  release,  and  the 
pending  criminal  proceedings  shall  be  resumed,  if  the  attorney  for  the  Government 
finds  such  individual  is  not  fulfilling  his  obligations  under  tlie  plan  applicable 
to  him,  or  the  public  interest  so  requires. 

(c)  If  the  administrative  head  certifies  to  the  committing  officer  at  any  time 
during  the  period  of  diversion  that  the  individual  has  fulfilled  his  obligations  and 
successfully  completed  the  program,  and  if  the  attorney  for  the  Government  con- 
curs, the  committing  officer  shall  dismiss  the  charge  against  such  individual. 

Sec.  8.  (a)  The  chief  judge  of  each  district  is  authorized,  in  his  discretion,  to 
appoint  an  advisory  committee  for  each  program  of  community  supervision  and 
services  within  his  district.  Any  such  committee  so  appointed  shall  be  composed  of 


the  chief  judge,  as  ohairmau,  the  United  States  attorney  for  the  district,  and 
such  other  judges  or  individuals  within  such  district  as  the  cliief  judge  sliall  ap- 
point, including  individuals  representing  social  service  or  other  agencies  to  which 
persons  released  to  a  program  of  community  supervision  and  services  may  be  re- 
ferred under  this  Act. 

(b)  It  shall  be  the  function  of  each  such  committee  so  appointed  to  plan  for 
the  implementation  of  any  program  of  community  supervision  and  services  for 
the  district,  and  to  review,  on  a  regular  basis,  the  administration  and  progress 
of  such  program.  The  committee  .shall  report  at  such  times  and  in  such  manner  as 
the  chief  judge  may  prescribe. 

(c)  Members  of  a  conmiittee  shall  not  be  compensated  as  such,  but  may  be 
reimbursed  for  reasonable  expenses  incurred  by  tliem  in  carrying  out  their  du- 
ties as  members  of  the  committee. 

Sec.  9.  In  carrying  out  the  provisions  of  this  Act,  the  Attorney  General  shall — 

( 1 )  be  authorized  to — 

(A)  employ  and  fix  the  compensation  of  such  persons  as  he  determines 
necessary  to  carry  out  the  purposes  of  this  Act : 

(B)  utilize,  on  a  cost-reimbursable  basis,  the  services  of  such  United 
States  probation  officers  and  other  employees  of  the  executive  and  judi- 
cial branches  of  the  Government,  other  than  judges  or  magistrates,  as 
he  determines  necessary  to  carry  out  the  purposes  of  this  Act; 

(C)  employ  and  fix  the  compensation  of,  without  regard  to  the  provi- 
sions of  title  5,  United  States  Code,  governing  appointments  in  the 
competitive  service  and  the  provisions  of  chapter  51  and  subchapter 
III  of  chapter  53  of  such  title  relating  to  classification  and  General 
Schedule  pay  rates,  such  persons  as  he  determines  necessary  to  carry 
out  thepurpo.ses  of  this  Act : 

(D)  acquire  such  facilities,  services,  and  materials  as  he  determines 
necessary  to  carry  out  the  purposes  of  this  Act ;  and 

(E)  enter  into  contracts  or  other  agreements,  without  regard  to 
advertising  requirements,  for  the  acquisition  of  such  personnel,  facili- 
ties, services,  and  materials  which  he  determines  necessary  to  carry  out 
the  purposes  of  this  Act ; 

(2)  eon.sult  with  the  Judicial  Conference  in  the  issuance  of  any  regulations 
or  policy  statements  with  respect  to  the  administration  of  any  program  of 
community  supervision  and  services  ; 

(3)  conduct  research  and  prepare  reports  for  the  President,  the  Congress, 
and  the  Judicial  Conference  showing  the  progress  of  all  programs  of  com- 
munity supervision  and  services  in  fulfilling  the  purposes  set  forth  in  this 
Act; 

(4)  certify  to  the  appropriate  chief  judge  of  the  United  States  district 
court  as  to  whether  or  not  adequate  facilities  and  personnel  are  available  to 
fulfill  a  plan  of  community  supervision  and  services,  upon  recommendation 
of  the  advisory  committee  for  such  district ; 

(5)  be  authorized  to  provide  technical  assistance  to  any  agency  of  a  State 
or  political  subdivision  thereof,  or  to  any  nonprofit  organization  to  assist  in 
providing  programs  of  community  supervision  and  services  to  individuals 
charged  with  offense.^  against  the  laws  of  any  State  or  political  subdivision 
thereof ; 

(6)  provide  for  the  audit  of  any  funds  expended  under  the  provisions  of 
this  Act ; 

(7)  be  authorized  to  accept  voluntary  and  uncompensated  services; 

(8)  be  authorized  to  provide  additional  services  to  persons  against  whom 
charges  have  been  dismissed  under  this  Act.  upon  assurance  of  good  be- 
havior and  if  such  services  are  not  otherwise  available  :  and 

(9)  be  authorized  to  promote  the  cooperation  of  all  agencies  which  provide 
education,  training,  counseling,  legal,  employment,  or  other  social  services 
under  any  Act  of  Congress,  to  assure  that  eligible  individals  released  to 
programs  of  community  supervision  and  services  can  benefit  to  the  extent 
possible. 

Sec.  10.  For  the  pui-pose  of  carrying  out  the  provisions  of  the  Act,  there  are  au- 
thorized to  be  appropriated  for  the  fiscal  year  ending  June  30.  1974,  and  for  each 
fiscal  year  thereafter,  the  sum  of  $2,500,000. 
Passed  the  Senate  October  4,  1973. 
Attest ; 

Francis  R.  Valeo. 

Secretary. 
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Administrative  Office  of  the  U.S.  Courts, 

Supreme  Court  Building, 
Washington,  B.C.,  October  10,  1973. 
Hon.  Peter  W.  Rodino,  Jr., 
House  of  Representatives, 
Washington,  B.C. 

Dear  Congressman  Rodino  :  I  write  in  i-esponse  to  your  letter  of  September  20 
concerning  H.R.  9007,  a  bill  to  permit  a  Federal  court  to  place  certain  persons 
charged  with  Federal  crimes  in  programs  of  community  supervision  and  services. 
This  bill  was  referred  to  the  Administrative  Office  for  an  expression  of  views. 
At  the  April  5-6  meeting,  the  Judicial  Conference  of  the  United  States  con- 
sidered similar  legislation  in  S.  798.  which  pi'ovides  that  a  committing  officer,  on 
recommendation  of  tlie  attorney  for  the  Government,  may  release  a  person 
charged  with  an  offense  against  the  United  States  Isy  diverting  him  to  a  volun- 
tary program  of  community  supervision  and  services.  The  Conference  aitproved 
this  bill  in  principle,  however,  expressed  the  view  that  the  federal  i)robation 
system  should  be  designated  as  the  agency  to  jirovide  the  programs  of  supervisidu 
and  services  rather  than  an  agency  of  the  Department  of  Justice  and  that  tlse 
Congress  should  authorize  sufficient  funds  for  the  federal  pro5)ation  system  to 
provide  these  services.  The  Conference  further  recommended  that  Section  3(4) 
of  the  proposed  bill  be  amended  so  as  to  define  "committing  officer"  as  any  judge 
or  magistrate  "in  any  case  in  which  he  has  potential  trial  jurisdiction  or  in  any 
case  which  has  Iteen  assigned  to  him  by  the  court  for  sucli  purpose." 

In  our  view  H.R.  9007  incorporates  the  changes  to  S.  798  recommended  by  the 
Conference. 

Sincerely  yours, 

William  E.  Foley, 

Deputy  Director. 

I  am  pleased  to  call  as  the  first  witness  before  the  subconimittee  this 
morning  my  distiiiirinshed  subcommittee  colleague  from  Illinois,  the 
Honorable  Tom  Railsback. 

TESTIMONY  OF  HON.  TOM  RAILSBACK,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  19TH  CONGRESSIONAL  DISTRICT  OF  THE 
STATE  OF  ILLINOIS 

!Mr,  Railsback.  Thank  you,  Mr,  Chairman,  and  members  of  the 
subcommittee. 

I  want  to  beg-in  by  saying  that  I  think  it  is  refreshing  that  this  sub- 
committee is  trying  to  coiitinue  operating  and  trying  to  leirislate 
despite  our  other  awesome  responsibilities  relating  to  impeachment. 
In  other  words,  I  certainly  favor  v.-hat  the  Chairman  is  doing,  that  is 
going  aliead  with  legislation  despite  the  fact  that  we  have  tliis  other 
responsibility. 

Mr.  Chairman,  in  the  interest  of  conserving  the  subcommittee's  time, 
I  ask  unanimous  consent  that  the  full  text  of  my  prepared  statement 
appear  in  the  hearing  record,  as  if  I  had  read  it,  and  I  will  attempt  to 
briefly  sunnnarize  if  I  may,  consisely,  if  I  can,  my  thoughts  on  this 
subiect. 

]\Ir.  Kastexmeir.  "Without  objection,  your  full  statement  will  be  re- 
ceived and  made  a  part  of  the  record. 

[The  complete  statement  of  Mr.  Railsl)ack  follows :] 

Statement  of  Hon.  Tom  Railsback 

Mr.  Chairman  and  Members  of  the  Subcommittee :  Today,  I  am  testifying  in 
support  of  legislation  which  woxild  permit  a  Federal  court,  upon  the  recom- 
mendations of  the  U.S.  prosecutor  to  place  certain  persons  charged  with  Federal 
crimes  in  programs  of  community  supervii^ion.  These  bills  would  authorize  the 
courts  to  establish  programs  of  non-criminal  disposition  for  certain  Federal  of- 


fenders.  A  person  would  be  eligible  for  deferred  prosecution  only  on  the  recom- 
mendation of  the  attorney  for  the  government  which  then  must  be  approved  by 
the  court.  Such  a  person  would  have  to  voluntarily  agree  to  enter  the  pre-trial 
diversion  program  and  waive  any  applicable  statute  of  limitations  and  his 
right  to  speedy  frial  for  the  period  of  his  diversion.  If  the  person  fultilknl  his 
oDligations  under  the  program  the  charges  against  him  would  be  dismissed. 
Prosecution  of  the  pending  criminal  charges  could  be  resumed  when  tlie  court 
or  prosecutor  found  that  the  person  was  not  fulfilling  his  obligations  under  the 
program. 

For  the  information  and  use  of  the  Subcommittee,  I  had  prepareil  a  com- 
parative analysis  of  the  three  bills  pending  before  the  Subcommittee :  H.R. 
lOtUG.  introduced  by  our  distinguished  Chairman  of  the  Full  Committee  at  the 
request  of  the  Judicial  Conference;  S.  798,  introduced  by  Senator  Burdick,  whicu 
passed  the  Senate  October  4th,  1973 :  and  H.R.  9007  which  is  identical  to  H.R. 
9201.  both  of  which  I  introduced  with  seventeen  co-sponsors.  The  way  H.R.  9007 
is  intended  to  work  is  as  follows  : 

First,  soon  after  the  arrest  of  an  individual  charged  with  a  criminal  offense, 
the  attorney  for  the  government  would  request  a  probation  officer  to  gather 
information  and  report  promptly  to  him  and  the  Court  concerning  the  potential 
eligibility  for  placement  of  that  individual  into  a  program  of  community 
supervision ; 

Second,  the  U.S.  prosecutor  would  review  the  recommendation  of  the  proba- 
tion officer  and  if  he  agreed,  and  if  the  recommendation  was  for  placement  in  a 
program,  then  the  prosecutor  would  go  to  the  accused  and  advise  him  of  his 
eligibility  for  diversion  from  prosecution  and  that  if  he  wanted  to  particijiate  in 
the  pi-ogram  he  would  have  to  waiver,  for  the  period  of  his  diversion,  any 
statute  of  limitations  and  his  right  to  a  speedy  trial ; 

Third,  the  prosecutor  would  then  go  to  the  Court  and  the  Court  would  approve 
or  disapprove  any  pre-trial  diversion  agreement.  Once  the  prosecutor,  the  ac- 
cused and  the  court  agreed,  the  accused  would  enter  the  program  for  no  fewer 
than  90  days  and  no  more  than  12  months.  If  the  accused  successfully  completes 
the  program,  the  court  may  dismiss  the  charges. 

A  dismissal  of  charges  shall  bar  prosecution  for  the  offense  charged,  any 
offense  l)ased  on  the  same  conduct  or  any  conduct  arising  from  the  same  criminal 
episode  and  a  bar  from  the  prosecution  of  any  other  offense  required  to  be 
joined  with  the  primary  offense.  If  the  accused  does  not  want  to  continue  in  the 
program,  he  can  withdraw  at  any  time.  Under  H.R.  9007  the  prosecutor  cannot 
terminate  a  placement.  If  a  pro.secutor  wishes  to  withdraw  an  accuse<i  from  a 
program  and  resume  prosecution  he  must  petition  the  Court  and  only  th.e  Court 
can  terminate  a  placement  and  the  resumptioin  of  prosecution. 

The  legislation  which  I  introducetl,  H.R.  9007,  is  more  closely  alignetl  with 
Senator  Burdick's  bill,  S.  798.  As  the  comparative  analysis  chart  points  out.  the 
bills  differ  in  a  number  of  areas.  However,  the  difference  between  S.  798  and 
H.R.  9007  can  be  narrowed  to  two  primary  differences. 

The  first  primary  diffei-ence  concerns  administration  of  the  diversion  programs. 
S.  79S  vests  such  authority  in  the  Attorney  (jcnernl  through  the  appointment  of 
"administrative  heads"'  in  each  judicial  district.  H.R.  9007  vests  such  authority 
in  tlie  Dirdrict  Courts  to  be  administered  through  our  existing  probation  service 
with  tlie  court,  .serving  as  a  Ituffer  between  the  Department  of  .Justice  and  the 
person  charged  with  the  criminal  offense.  The  courts  would  be  an  objective  but 
interested  third  party.  The  Department  of  Justice  is  the  areufter  and  the  accused 
may  well  be  reluctant  to  enter  into  any  program  controlled  by  the  accuser. 

In  addition  S.  798  would  create  a  new  level  of  Federal  employees  called  an 
"administrative  head"  selected  by  the  Attorney  General  with  the  approval  of 
the  Chief  Judge  of  tlie  district  within  which  such  person  so  appointed  shall 
.serve.  H.R.  9007  would  place  the  programs  of  diversion  from  the  criminal 
process  within  our  existing  probation  service  structure  which  is  controlled  and 
managed  by  the  district  courts.  This  is  the  recommendation  of  the  U.S.  Judicial 
Conference.  In  our  existing  probation  system  we  have  the  experience  and  ex- 
pertise to  develop  effective  and  meaningful  diversion  programs  at  a  minimum 
expense  to  the  taxpayer. 

The  second  primary  difference  between  S.  798  and  H.R.  90O7  concerns  the 
authority  of  the  prosecutor  once  an  accused  enters  a  program  of  diversion. 
Under  S.  798  criminal  proceedings  can  be  resumed  when  the  prosecutor  finds 
that  the  accused  is  not  fulfilling  his  obligations  under  his  plan  or  when  the 
public  interest   so  requires.   Under  H.R.  9007  the   Court  may   terminate  such 
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placement  at  any  time  and  authorize  the  prosecutor  to  resume  criminal  pro- 
ceedings. This,  in  my  opinion,  is  important  to  the  accused  because  it  assures  him 
of  a  fair  administration  of  the  diversion  plan.  This  is  not  to  say  that  there 
wouldn't  be  a  fair  administration  if  the  prosecutor  could  withdraw  a  person  from 
a  program,  but  in  tins  business  the  appearance  of  fairness  is  as  important  as  the 
result  of  fairness. 

Eary  diversion  from  the  criminal  justice  system  has  received  strong  support 
from  the  Judicial  Conference  of  the  U.S.,  the  American  Bar  Association  ,the 
Department  of  Justice,  the  National  District  Attorneys  Association,  and  the 
Chamber  of  Commerce  of  the  U.S.  In  1967,  the  President's  Commission  on  Law 
Enforcement  and  Administration  of  Justice  adopted  a  standard  in  its  final 
report,  The  ChaUenge  of  Crime  in  a  Free  Society,  which  endorsed  the  concept 
"of  early  diversion  programs.  It  recommended  that  prosecutors  undertake 
"[e]  arly  identification  and  diversion  to  other  community  resources  of  tho.se 
offenders  in  need  of  treatment,  for  whom  full  criminal  disposition  does  not 
appear  required.'' 

The  A.B.A.  Section  of  Criminal  Law  supports  the  idea  of  pre-trial  diversion 
because  it  embodies  provisions  of  the  following  Standard  for  Criminal  Justice : 

The  prosecution  function 
3.8  Discretion  as  to  non-criminal  disposition. 

(a)  The  prosecutor  should  explore  the  availability  of  non-criminal  disposition, 
including  programs  of  rehabilitation,  formal  or  informal,  in  deciding  whether  to 
press  criminal  charges  ;  especially  in  the  case  of  a  first  offender,  the  nature  of  the 
offense  may  warrant  non-criminal  disposition. 

(b)  Prosecutors  should  be  familiar  with  the  resources  of  social  agencies  which 
can  assist  in  the  evaluation  of  cases  for  diversion  from  the  criminal  process. 

The  defense  function 

6.1  Duty  to  explore  di.sposition  without  trial. 

(a)  Whenever  the  nature  and  circumstances  of  the  ease  permit,  the  lawyer 
for  the  accusefl  sliould  explore  the  possibility  of  an  early  diversion  of  the  case 
from  the  criminal  process  through  the  use  of  other  community  agencies. 

In  addressing  the  First  National  Conference  on  Corrections  in  Williamsburg, 
Virginia  in  1971,  the  then  Attorney  General  John  N.  Mitchell  said : 

"Let  us  recognize  that  corrections  should  begin,  not  with  the  prisons,  but  with 
the  courts.  In  many  cases  society  can  best  be  served  by  diverting  the  accused  to  a 
voluntarj-  community  oriented  correctional  program  instead  of  bringing  him  to 
trial.  The  Federal  criminal  justice  system  has  already  used  this  formula  in  many 
juvenile  cases — the  so-called  Brooklyn  plan.  I  believe  this  program  could  be  ex- 
panded to  include  certain  offenders  beyond  the  juvenile  age,  without  losing  the 
general  deterrent  effect  of  the  criminal  justice  system." 

As  recently  as  October,  1973.  the  National  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goab?  recommended  diversion  from  the  criminal  ju.stice 
process.  That  Commission  also  recommended  releasing  many  criminals  from 
prison  and  developing  alternatives  to  incarceration  for  others.  "These  changes 
must  not  be  made  out  of  sympathy  for  the  criminal  or  disregard  of  the  threat  of 
crime  to  society."  but  "They  must  be  made  precisely  because  that  threat  is  too 
serious  to  be  countered  by  ineffective  methods." 

Deferred  prosecution  was  first  used  by  the  U.S.  Attorney  for  the  Eastern  Dis- 
trict of  New  York  in  1936.  At  that  time  the  U.S.  Attorney  and  the  chief  i)robation 
oflScer  were  concerned  with  the  handling  of  juvenile  offenders  and  were  seeking  a 
method  of  avoiding  the  demoralizing  influences  of  the  court  procetlure  on  .young 
offenders.  The  decision  whether  to  defer  prosecution  was  made  by  the  U.S. 
Attorney  on  tlie  basis  of  a  complete  investigation  by  the  probation  ofllicer.  This 
was  the  beginning  of  what  became  known  as  the  Brooklyn  Plan.  More  generally 
the  concept  of  early  diversion  started  to  gain  popular  support  in  the  mid-1960's. 
At  that  time  Vera  Institute  of  Justice  at  New  York  University  had  undertaken 
a  series  of  research  studies  which  culminated  in  the  recommenclation  and  support 
of  the  concept  of  pre-trial  diversion.  The  Vera  Institute's  most  successful  venture 
prior  to  that  was  in  the  area  of  bail  reform.  Their  research  and  study  formed  the 
basis  for  what  became  the  Bail  Reform  Act  of  1966.  In  1966  two  very  successful 
pilot  projects  were  started  based  on  the  early  diversion  concept ;  one  of  which 
was  called  the  ^Lanhattan  Court  Employment  Project  and  the  other  entitled 
Project  Crossroads  located  in  Washington.  D.C.  which  was  sponsored  by  the 
National  Council  on  Children  and  Youth. 
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Both  of  these  projects  ran  for  SYz  years  with  funding  from  the  U.S.  Department 
of  Labor,  and  hotli  liave  now  become  a  part  of  the  local  court  services  function 
in  Manhattan  and  Washington.  D.C  Botli  of  tliese  programs  divert  felony  and 
misdemeanor  cases  following  ai'rest,  but  before  arraignment,  and  b«)th  offer 
employment  placement  services,  vocational  training  and  educational  placement, 
along  with  counseling  by  trained  paraprofessionals. 

In  these  tw^o  pilot  projects  the  liklihood  of  future  recidivism  was  substantially 
redured  for  participants  in  comparison  with  a  matched  group  of  non-participants 
processed  through  the  court  in  the  normal  fashion.  In  the  Manhattan  project, 
154  persons  entered  the  program  and  of  these,  152  successfully  completed  the  pro- 
gram. The  number  of  recidivists  among  this  group  were  24  or  15.8  percent.  The 
iion-i>articiiiant  group  i)roeessed  through  the  Court  in  normal  fashion  number 
91  with  29  recidivists  for  30.1  percent.  In  the  Washington,  D.C.  project,  191  per- 
sons entered  Oi)eration  Crossroads  and  140  successfully  completed  the  program. 
Among  this  group  there  were  31  recidivists  or  22.2  percent.  The  non-participant 
group  process  through  the  court  in  normal  fashion  number  105  with  48  recidivists 
or  45.7  percent. 

RECIDIVISM  OVER  15  MONTHS  FOLLOWING  INITIAL  COURT  CONTACT  i 

Total         Number  of  Percent 

Group  number  2         recidivists  recidivists 

Participants 

Favorable  (charge  dismissed). 

UnfavoraDle__. 

Controls 

Charges  dismissed 50  22  44.0 

Other  disposition 55  26  47.3 

1  Arrests  recorded  by  Metropolitan  Police  Department,  District  of  Columbia. 

-  Not  included  aie  9  participants  and  2  controls  whose  names  could  not  be  located  in  Police  Department  files. 

Source:  Project  Crossroads:  A  final  report  to  the  Manpower  Administration,  U.S.  Department  of  Labor,  p.  35  (Wash- 
ington, D.C.  1971). 

In  Operation  Crossroads  a  cost  benefit  analysis  was  prepared  in  order  to  com- 
pare the  cost  of  the  project  with  the  cost  savings  in  terms  of  : 

1.  An  immediate  reduction  in  costs  to  the  criminal  justice  system  through  suc- 
cessful diversion  of  cases  to  the  program  ; 

2.  increased  productivity  as  reflected  in  higher  wages  and  more  regular  em- 
ployment ;  and 

3.  a  reduction  in  future  social  costs  from  crime  by  lowering  recidivism  rates. 
The  benefits  to  the  public  were  $2  for  every  dollar  invested.  For  the  benefit  and 
use  of  the  Subcommittee  I've  attached  as  part  of  my  statement  a  rather  brief  but 
detailed  discussion  of  this  cost-benefit  analysis. 

The  results  achieved  by  these  pilot  projects  in  terms  of  recidivism  reduction 
were  so  encouraging  that  Department  of  Labor  funded  a  number  of  "second 
round"  projects  in  the  cities  of  Baltimore,  Boston,  Newark,  Cleveland,  Minneapo- 
lis, San  Antonio  and  San  Francisco  in  late  1970.  A  "third  round"  of  similar  proj- 
ects is  now  being  funded  from  Law  Enforcement  Assistance  Administration 
(L.E.A.A. )  funds  in  scores  of  cities  around  the  country.  The  Dade  County  Pre- 
trial Intervention  Project,  Miami,  Florida  reported  that  the  per  case  cost  for  sud"- 
cessfully  diverted  first  offenders  was  $695  as  compared  to  the  costs  of  dealing 
with  first  offenders  by  use  of  probation  which  was  $804  or  by  incarceration  at  a 
cost  of  $1,401.  The  Atlanta,  Georgia  pre-trial  diversion  project  compared  the  av- 
erage cost  per  person  completing  their  program  of  $1,263  with  the  average  cost 
I)er  felony  conviction  in  Fulton  County,  Georgia,  of  $4,483. 

We  know  the  per  capita  cost  of  Federal  probation  supervision  in  the  community 
for  fiscal  year  1972  was  $384.83  a  year.  The  average  1972  per  capita  cost  for  con- 
finement in  the  Federal  Bureau  of  Prisons  institutions  was  $5,200  a  year.  Under 
H.R.  9007  the  per  capita  cost  will  be  no  more  than  the  1972  probation  figure  and 
it  may  well  be  less.  However,  it  was  introduced  with  an  open-ended  authorization 
because  at  that  time  I  was  unable  to  obtain  a  dollar  figure  from  the  Administra- 
tive Office  of  U.S.  Courts.  When  the  Judicial  Conference  testifies  I  expect  to  re- 
ceive an  estimate  on  what  it  would  cost  to  maintain  such  a  program  within  onr 


10 

present  probation  system.  I  believe  such  a  figure  will  be  considerably  less  than  the 
2.0  million  dollar  figure  contained  in  S.  798- 

Prosecution  need  not  be  the  only  method  of  dealing  with  antisocial  conduct. 
Experienced  prosecutors  have  long  exercised  their  discretion  to  defer  prosecution 
under  certain  conditions.  However,  I  do  not  believe  that  it  is  used  extensively  pri- 
marily because  prosecutors  and  the  Courts  do  not  have  the  time,  the  staff,  the 
money,  the  facilities  or  the  programs  to  handle  effective  and  meaningful  non- 
criminal disposition  of  cases.  Therefore,  the  prosecutors  have  little  alternative 
but  to  prosecute  and  the  Courts  to  sentence.  We  must  try  and  evaluate  cases  be- 
fore rather  than  after  conviction. 

This  legislation  Is  necessary  in  order  to  provide  the  prosecutors  and  the  Courts 
with  the  facilities,  the  money  and  the  support  to  develop  alternatives  to  our  crimi- 
nal justice  system  with  its  expenditure  of  precious  time  and  money  and  circum- 
vent the  doubtful  success  of  the  correctional  institutions.  But  of  greater  impor- 
tance, is  the  development  of  programs  which  provide  an  individual  with  the  op- 
portunity of  becoming  productive  both  to  himself  and  to  society. 

Mr.  R.MLSBACK.  Also,  Mr.  Chairman,  I  have  a  brief  comparison  of 
the  major  provisions  of  the  House  and  Senate  bills  nnder  consideration, 
as  well  as  H.R.  10616,  all  of  which  relate  to  i:)retrial  diversion,  and  I 
ask  unanimous  consent  to  have  that  appear  as  part  of  the  record,  alono; 
with  a  benefit-and-cost  analysis  of  Project  Crossroads  contained  in  tlie 
final  report  of  the  Manpower  Administration,  Washington,  D.C.,  1971, 
whicli  I  think  would  be  of  help  to  us  in  our  consideration  of  these  vari- 
ous bills. 

The  Cpiairiman.  Without  objection,  the  nine-page  comparison  which 
you  referred  to  will  be  made  a  part  of  the  record;  and  also  the  Project 
Crossroads  report,  which  you  also  alluded  to,  will  be  made  a  part  of 
the  record. 

[The  nine-page  comparison,  and  Project  Crossroads  report  follows :] 

Peoject  Crossroads  :  A  Final  Report  to  the  Manpower  Administration, 
U.S.  Department  of  Labor  (Washington,  D.C.  1971) 

benefit-cost  analysis  ^ 

This  chapter  presents  a  summary  of  the  results  of  a  benefit-cost  analysis  of 
Project  Crossroads.  The  program  was  designed  as  an  alternative  to  the  tradi- 
tional judicial  and  correctional  systems  for  individuals  with  no  previous  adult 
(18  years  or  over)  convictions.  Four  hundred  and  sixty  adult  individuals  partici- 
pated in  the  program  between  September  1968  and  April  1970.  Through  intensive 
counseling,  job  placement,  remedial  education  and  other  services — over  a  three 
month  ijeriod.  following  arrest  but  prior  to  trial — the  program  attempted  to  alter 
T>ehavior  patterns  before  individuals  became  accustomed  to  crime  as  a  way  of 
life.  If,  at  the  end  of  the  90-day  period,  the  defendant  had  shown  satisfactory 
progress,  the  court  would,  upon  Crossroads'  recommendation,  dismiss  the  charges. 

The  program  focused  on  youths  arrested  for  a  property  crime  and  facing  the 
probability  of  their  first  criminal  conviction,  and  for  whom  there  was  a  high 
probability  of  recidivism.  While  the  crimes  are  non-violent,  lesser  offenses,  it  is 
believed  that  most  serious  offenders  begin  in  this  manner,  get  involved  in  the 
court  and  prison  system,  obtain  a  criminal  record,  and  have  a  very  difficult  time 
"going  straight."  ^ 

It  is  not  assumed  that  the  program,  through  counseling,  remedial  education, 
and  placement  services,  will  totally  eliminate  the  urban  crime  problem.  There  is 
undoubtedly  a  significant  population  of  individuals  who  are  not  likely  to  be  "re- 
formed"' by  manpower  or  other  types  of  programs,  or  by  the  general  ameliora- 
tion of  social  and  economic  conditions.  On  the  other  hand,  it  is  assumed  here  that 
there  exists  a  sizeable  population  whose  perceptions  of  the  advaTitages  and  dis- 
advantages of  alternative  life  styles  can  be  altered  by  this  type  of  program.  The 
hypothesis  of  this  analysis  is  that  the  program  will  yield  returns  in  terms  of  (a) 


1  John  r.  Holahan,  Economist-Consultant  ;  Ph.D.  Candidate,  Georgetown  University ; 
Research  Associate,  D.C.  Dei)artment  of  Corrections. 

2  President's  Commission  on  Law  Enforcement  and  Administration  of  .Justice,  Task 
Force  on  Assessment  of  Crime.  Crime  and  Its  Impact,  an  Assess  me  nt  (Washington,  D.C.  : 
U.S.  Government  Printing  Office,  1967)  pp.  79-80. 
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an  immediate  reduction  in  costs  to  the  criminal  justice  system  through  success- 
ful diversion  of  cases  to  the  program,  (b)  increased  productivity  as  reflected  in 
higlier  wages  and  more  regular  employment,  and  (c)  a  reduction  in  future  social 
costs  from  crime  by  lowering  recidivism  (rearrest)  rates. 

One  of  the  most  difficulc  problems  encountered  in  program  evaluations  of  this 
type  is  ascertaining  what  would  have  happened  to  program  participants  in  the 
absence  of  the  program.  Estimates  of  programs  are  frequently  made  by  compari- 
son of  program  participants  with  a  control  group.  Ideally,  the  two  groups  are 
matched  for  several  sociodeuiographic  characteristics  and  are  selected  simul- 
taneously or  from  the  same  time  period  as  the  experimental  group.  It  is  rarely 
possible.  hov\ever,  to  perfectly  match  the  two  groups. 

In  this  study,  the  control  group  was  selected  randomly  from  court  records 
from  the  6-month  period  prior  to  the  beginning  of  Crossroads  operations  in  [Sep- 
tember 1968.  Individuals  were  selected  on  the  basis  of  their  similarity  to  the 
particiiiant  group  on  the  four  major  enrollment  criteria :  age,  no  prior  adult  con- 
victions, offense  category,  and  eligibility  for  personal  bond.  There  were  three 
factors  which  were  impossible  to  control,  and  thus  may  be  sources  of  bias:  (1) 
project  particijiants  have  to  agree  to  enter  the  program,  (2)  permission  to  en- 
roll must  be  given  by  the  U.S.  Attorney's  Office,  and  (3)  participants  are  in- 
terviewed by  a  project  coiuiselor  before  enrollment. 

Selection  of  the  control  group  from  an  earlier  point  in  time  than  the  par- 
ticipant group  presented  no  serious  problem  for  measuring  the  diversion  and  re- 
duced recidivism  benefits  of  the  program.  Information  on  case  dispositions  and 
incidence  of  rearrests  for  both  groui)s  was  available  from  police  and  court  records. 
However,  the  time  difference  did  present  serious  problems  for  the  measurement  of 
the  employment  and  earnings  benefit,  primarily  because  individuals  were  ex- 
tremely difficult  to  contact.  Thus,  it  became  necessary  to  use  the  employment 
records  of  Crossroads  participants  prior  to  project  enrollment  as  an  indicator 
of  their  performance  after  the  program.  Adjustments  were  made  to  this  data  for 
inflation  and  increased  age,  both  of  which  would  normally  cause  earnings  to 
be  higher  one  year  later  even  in  the  absence  of  a  Crossroads  program. 

The  iienefits  from  the  i)rogram  were  principally  reductions  in  the  amount  of 
crime  and  it*  attendant  social  costs.  The  project  works  with  individuals  involved 
in  property  crimes,  which  are  basically  involuntary  transfers  of  wealth.  A  theft 
of  goods  or  cash  is  not  an  economic  loss  to  society  but,  rather,  constitutes  a  re- 
distribution of  ownership  of  wealth  or  monetary  claims  on  wealth.  Although 
there  is  a  loss  to  the  victim,  there  is  no  net  reduction  in  social  welfare,  ignoring 
physical  injury,  property  damage,  etc.,  if  that  loss  is  equal  to  the  gain  of  the 
perpetrator  or  ultimate  consumer.  Thus,  while  a  program  which  reduces  crime 
will  yield  benefits  to  potential  victims,  these  are  not  properly  considered  social 
benefits. 

While  the  value  of  property  stolen  should  not  be  considered  a  loss  to  society 
as  a  wliole,  this  does  not  mean  that  forced  transfers  of  wealth  have  no  social 
costs.  Rather,  they  include  the  foregone  productivity  of  the  thief,  assuming  this 
would  be  in  socially  acceptable  employment.  The  social  costs  also  include  the 
private  and  public  resources  which  are  expended  to  prevent  crime  and  to  ad- 
judicate, punish,  and  rehabilitate  criminals.  This  would  include  private  ex- 
penditures on  locks,  alarms.,  lights,  security  guards,  insurance,  etc..  and  public 
expenditures  on  police,  courts,  and  correctional  systems.  These  expenditures  em- 
ploy human  and  material  resources  which  could  be  employed  elsewhere  in  tlie 
absence  of  crime.  To  the  extent  that  these  resources  could  be  used  productively 
elsewhere,  they  are  a  cost  to  society  in  their  present  use.  Finally,  one  must  also 
include  the  fear,  avoidance  of  normal  activity,  community  disrtiption,  and  so 
forth,  which  though  impossible  to  qualify,  are  nonetheless  very  real  costs  of 
crime. 

It  is  not  possible  to  measure  many  of  these  costs  of  crime,  and  thus  the  esti- 
mates of  the  benefits  from  the  program  are  understated.  Estimates  were  made 
of  the  value  of  property  stolen  per  crime  and  if  the  costs  of  police,  cotirts,  cor- 
rections, probation,  and  parole  services.  These  were  developed  on  a  per-crime 
or  per-offender,  rather  than  total  cost,  basis.  They  were  then  used  in  measuring 
the  resource  savings  or  benefit  from  successful  diversion  of  the  cases  from  the 
courts  and  from  reduction  in  recidivism  rates. 

The  three  principal,  measurable  social  benefits  derived  from  Project  Cross- 
roads were :  the  diversion  benefit,  the  recidivism  reduction  benefit,  and  the  earn- 
ings benefit.  The  diversion  benefit  was  defined  as  the  immediate  return  to  society 
from  enrollment  of  defendants  in  the  program.  Participants  who  were  favorably 
terminated  from  the  project  had  their  cases  dismissed  in  court.  The  value  to 
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society  from  diverting  eases  from  the  fTimiiial  justice  system  depends  on  the 
number  of  cases  tliat  otherwise  would  not  liave  been  diverted,  the  expected  cost 
of  adjudication,  and  the  expected  costs  of  sentence.  The  expected  cost  of  ad- 
judication depended  on  the  costs  of  each  type  of  judicial  proceeding  weighted  by 
the  probability  that  that  type  of  trial  would  have  been  chosen.  The  expected  costs 
of  sentence  depended  on  the  costs  of  different  types  of  dispositions,  including 
acquittal,  prison,  etc.,  weighted  by  the  probability  that  each  disposition  would 
have  occurred. 

The  results  of  the  analysis  showed  that  85.7%  of  Crossroad  participants  had 
their  cases  dismissed  at  termination,  as  opposed  to  40.7%  of  the  control  group ; 
25.8%  of  the  control  group  received  probation  sentences,  as  opposed  to  about  5% 
of  the  program  participants ;  and  11.2%  of  the  control  group  received  prison 
sentences,  while  only  2.6%  of  the  Crossroads  group  were  sentenced  to  prison. 
The  expected  cost  of  judicial  proceedings  was  applied  to  the  project  differences 
in  number  of  persons  receiving  pleas,  court  trials  and  jury  trials.  The  expected 
costs  of  sentences  were  applied  to  the  projected  differences  in  the  number  of  per- 
sons receiving  and  probation  sentences  of  different  lengths. 

The  estimated  value  of  judicial  savings  attributalde  to  Project  Crossroads, 
calculated  vnth  the  above  data  and  the  estimates  of  costs  of  judicial  proceedings 
and  sentences,  is  presented  in  Table  I. 

Table  I. — Reduced  Judicial  and  Correction  Costs  From  Diversion  of  Cases  to 

Program 

Pleas   $7,  060.  05 

Nonjury    trials 7,348. 12 

Jury  trials 30.  440.  GO 

Probation 10.  369.  44 

Prison   71,  270.  64 

Total  115,  494.  25 

Crossroads  has  provided  a  second  benefit  if  it  has  in  fact  reduced  recidivism. 
Most  studies  of  recidivism  show  remarkably  high  rates,  indicating  that  the  tra- 
ditional judicial  and  correctional  processes  are  not  particularly  efl'ective  in  re- 
habilitating offenders.  A  recent  FBI  survey  of  offenders  released  in  1968  found 
that  60%  to  75%  were  rearrested  within  five  years.^  While  these  rates  vary  with 
age,  the  crime,  the  disposition,  individual  court  sentencing  policies,  and  the  com- 
munity to  which  released,  the  fact  remains  that  recidivism  is  a  major  factor  in 
rising  crime  rates.  If  the  recidivism  rate  of  Crossroads  participants,  during 
enrollment  and  after  leaving  the  project,  is  lower  than  it  would  have  been  had 
they  not  participated  in  the  project,  it  can  be  said  that  society  has  benefited. 

In  order  to  quantitativel.v  measure  this  benefit,  it  was  necessary  to  know  some- 
thing of  the  value  to  society  from  reducing  recidivism  rates  by  a  given  per- 
centage. This  required  use  of  the  estimates  on  the  costs  of  different  crimes, 
police  services,  various  types  of  judicial  proceedings  and  various  types  of 
sentences.  Fiirthermore,  it  was  necessary  to  construct  a  flow  model  to  predict 
the  probability  of  each  judicial  event  and  each  type  of  disposition  for  each  crime. 
With  this  information  we  could  calculate  the  expected  costs  of  recidivism  and 
thus  the  benefit  from  the  program  to  the  extent  that  it  reduces  recidivism.  The 
expected  cost  of  recidivism  is  an  average  of  the  cost  of  each  possible  type  of 
judicial  proceeding  and  sentence  weighted  by  the  probability  of  the  event 
occurring.  For  example,  the  estimate  of  the  cost  of  recidivism,  given  the  crime 
of  robbery,  includes  the  probability  of  release  before  trial  and  the  attendant 
cost,  the  probability  of  jury  trial  and  lengthy  prison  term  and  their  attendant 
costs,  etc.  The  probability  of  further  rearrests  and  their  expected  costs  are  also 
included. 

The  flow  model  was  calculated  for  four  crimes,  robbery,  burglary,  larceny,  and 
auto  theft.  It  was  assumed  when  work  began  on  this  model  that  Crossroads  and 
control  group  recidivists  would  commit  one  of  these  four  property  crimes.  The 
results  showed  that  71%  and  69%  of  the  Crossroads  and  control  group  recidi- 
vists, respectively,  did  so.  The  results  provided  in  Table  IV  provide  the  expected 
benefit,  by  crime  of  preventing  the  recidivism  of  one  individual  who,  had  he 
recidivated,  would  have  commited  robbery,  burglary,  larceny,  or  auto  theft. 
These  estimates  can  then  easily  be  applied  to  a  program  reducing  recidivism 
by  20,  50,  100,  etc.,  individuals  by  simple  multiplication.  The  estimate  of  the 
recidivism  benefit,  by  crime,  is  provided  below. 


»  Federal  Bureau  of  Investleatlon,  Uniform  Crime  Reports,  1968,  (Washington,  D.C.  :  U.S. 
Government  Printing  Office,  1969),  p.  37. 
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Table    IV 

Robbery    $9,  582.  07 

Burglary    7,  285.  35 

Larceny   5,  992.  96 

Auto  tiieft 7,245.76 

The  data  from  the  Crossroads  and  control  samples  was  then  applied  to  the  esti- 
mates proyided  by  the  model.  Inyestigation  of  police  department  records  ^A"as  con- 
ducted by  the  Metropolitan  Police  Department  to  determine  the  incidence  of  reci- 
diyism  in  the  two  samples.  The  oyerall  recidiyism  rate  for  the  Crossroads  and  con- 
trol groups  were  26%  and  36.4%,  respectiyely.  These  recidivism  rates  do  not  in- 
clude arrests  outside  the  District  of  Columbia  jurisdiction.  While  extrajurisdic- 
tional offenses  could  result  in  higher  recidiyism  rates,  there  is  no  reason  to 
belieye  that  the  differential  between  the  tvyo  groups  would  be  altered.  The  dif- 
ferences between  the  two  recidiyism  rates,  26%  and  36.4%  is  not  quite  significant 
at  the  .05  leyel.  The  test  for  the  significance  of  the  difference  between  the  two 
sample  percentages  yields  a  T-yalue  of  1.86. 

The  estimated  present  yalue  of  the  recidiyism  reduction  benefit  at  three  alter- 
native interest  rates,  is  provided  in  Table  V. 

Table  Y. — Present  value  of  reduced  recidivism 
Percent : 

5   $216,  963.  00 

10 198.  448.  00 

15  182,  634.  00 

A  third  quantifiable  benefit  derived  from  the  project  is  that  from  increased 
earnings  of  participants.  The  true  social  benefit  is  the  increase  in  each  individ- 
uaTs  material  contribution  to  social  welfare.  It  is  assumed  that  earnings  are  a 
valid  measure  of  an  individual's  productivity  and  that  this,  in  turn,  is  a  reflec- 
tion of  his  contribution  to  social  welfare. 

The  project  employment  staff  developed  and  maintained  contacts  with  area 
employers,  both  public  and  private,  training  programs,  and  with  the  pulilic 
employment  service.  The  benefits  derived  from  providing  job  information  and 
placement  assistance  to  participants,  thereby  i-educing  the  number  and  length 
of  unsuccessful  job  searches  and  thus  increasing  earnings  over  a  given  period  of 
time.  The  counseling  of  participants  may  have  served  to  increase  motivation, 
resulting  in  fewer  job  changes  and  shorter  periods  between  jobs.  If  individuals 
were  placed  in  training  programs  or  in  employment  providing  on-the-job  training, 
skills    and    productivity    may    have    increased,    providing   still    further   benefit. 

Furthermore,  if  the  overall  eft"ect  of  a  program  is  to  reduce  recidivism,  it  is 
likely  that  employment  rates  will  he  higher,  both  in  the  present  and  the  future. 
Reductions  in  time  spent  in  prison  increase  the  non-instituvional  population 
from  which  the  labor  force  is  drawn.  Reduction  in  time  spent  pursuing  a  criminal 
career  while  out  of  prison  will  most  likely  be  associated  with  higher 
labor  force  participation  rates  and  lower  unemployment  rates. 

There  is  no  way  of  discerning  if  the  effect  of  the  program  was  one  of  a 
reduction  in  overall  unemployment  or  of  displacement  of  other  workers.  If,  in 
fact,  the  gains  to  participants  reduced  the  opportunities  for  others,  use  of 
earnings  data  overstates  the  net  social  benefit  from  the  program.  On  the  other 
hand,  many  participants  would  have  had  the  burden  of  a  conviction  record, 
had  the  program  not  existed.  Earnings  for  these  participants  would  have  been 
lower  the  year  after  the  program  than  assumed  here. 

It  is  difficult  to  determine  if  there  was  any  long  term  effect  of  job  placement 
and  counseling  services.  If  there  was  no  change  in  the  skills  or  productivity  of 
the  participants,  they  will,  after  a  given  period  of  time,  be  in  the  same  position 
in  the  labor  market  as  they  otherwise  would  have  been.  On  the  other  hand, 
if  increased  motivation  and  productivity  have  occurred,  participants  will  be  in 
a  superior  position  in  the  labor  market  than  otherwise  long  after  termination 
from  the  project.  In  this  study  we  make  the  possibly  conservative  assumption 
that  there  is  no  effect  beyond  one  year.  Earnings  beyond  one  year  are  assumed 
to  be  the  same  as  they  would  have  been  in  the  absence  of  the  program,  except 
for  the  adjustment  of  higher  employment  rates  due  to  reduced  recidivism.  It 
was  estimated  on  the  basis  of  available  data  that  the  10.4%  difference  in 
recidivism  was  associated  with  a  2.6%  difference  in  the  level  of  employment. 
This  is  the  same,  conceptually,  as  reducing  the  cost  of  crime ;  the  cost,  in  this 
case  is  the  foregone  earnings  of  criminal  offenders. 
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It  was  estimated  that  earnings  of  the  460  participants  were  $45,854  greater 
during  the  counseling  period  than  they  would  have  been,  and  $102,577  greater 
the  year  following  termination  from  the  program.  The  estimated  total  differ- 
ential in  earnings,  projected  over  5  years  to  include  the  gain  due  to  reduced 
recidivism,  was  $225,869. 

The  benefit-cost  ratio  is  an  investment  criteria  which  states  that  decision 
makers  should  invest  in  tliose  projects  for  wliich  the  ratio  of  the  present 
value  of  benelits  to  the  present  value  of  costs  is  greater  than  unity.  The  total 
benefit  from  the  program  is  the  sum  of  the  present  values  of  each  benefit.  The 
diversion  benefit  accrued  in  year  zero  for  foregone  court  proceedings  and  over 
the  first  year  or  two  for  foregone  sentences.  The  other  benefits  (earnings,  re- 
duced recidivism  could  be  expected  to  accrue  over  several  years.  All  costs  were 
incurred  in  year  zero.  Future  benefits  were  discounted  because  income  or  bene- 
fits to  be  received  in  the  future  do  not  liave  the  same  value  as  the  same  benefits 
or  income  received  in  the  present.  In  this  study  benefits  were  discounted  at 
interests  rates  of  5%,  10%,  and  15%.  Benefit-cost  ratios  at  each  rate  of  discount 
are  presented  in  Table  VI. 

TABLE  VI.— PRESENT  VALUE  OF  SOCIAL  BENEFITS  FROM  PROJECT  CROSSROADS 

5  percent         10  percent  15  percent 

Diversion $109,995 

Earnings 190,282 

Recidivism . _ 216,  954 


$101,995 

$100,430 

170,  729 

156,074 

198,  448 

182,  634 

Total  benefit 517,240  474,172  439,133 

Totalcost 233,256  233,256  233,255 


Benefit-cost  ratios... 2.2  2.0  1.8 

An  inves(tment  which  has  a  benefit-cost  ratio  exceeding  unity  can  be  considered 
a  socially  wortliwhile  or  "profitable"  expenditure.  The  use  of  alternative  discount 
rates  here  indicates  that  the  benefit-cost  ratio  is  not  sensitive  to  changes  in  the 
rate.  Tiiu.s,  the  benefit-cost  ratios  presented  above  indicate  that  the  Crossroads 
program  has  been  an  efficient  use  of  society's  resources. 

Many  of  the  benefits  from  the  program  were  not  estimated.  The  value  of  the  re- 
medial education  program  was  not  measured.  The  benefit  estimates  do  not  include 
private  expenditures  for  crime  prevention  equipment  and  manpower,  or  the  extent 
of  nii.gra-tioii,  avoidance  of  normal  activity,  use  of  less  efficient  means  of  trans- 
portation, and  community  disruption  which  may  be  foregone  with  reduction  in 
recidivism.  Omi.ssion  of  tliese  factors  may  result  in  seriously  undei-estimating  the 
benefits  from  this  type  of  program.  On  tiie  other  hand,  the  measurement  of  the 
program's  wilne  de{)ends  on  the  ability  to  successfully  control  foi-  the  performance 
of  participants  in  the  absence  of  the  program.  The  difficulties  in  developing  con- 
trol groui)s  for  accurate  measurement  of  the  earnings  and  recidivism  benefits  were 
discussed  aljove. 

The  effectiveness  of  a  program  such  as  Project  Crossroads  cannot  be  analyzed 
without  consideration  of  the  staff  which  administered  it  or  the  general  social  and 
economic  environment  in  which  it  is  adopted.  It  is  important  to  remember  that 
this  is  not  merely  an  analysis  of  the  economic  fea.sibility  of  an  alternative  to  the 
normal  judicial  and  correctional  processes,  but  a  measurement  of  the  effect  of  a 
Iirogram  at  a  certain  point  in  time,  in  a  unique  locale,  and  with  a  specific  staff. 
Whether  such  a  project  is  a  worthwliile  innovation  depends  not  only  on  its  con- 
ceptual validity  but  also  on  these  other  factors.  Such  a  program  adopted  during  a 
recession,  in  a  depressed  area,  or  with  inadequate  personnel  would  not  meet  with 
as  much  sucx^ess  as  one  adopted  under  more  favorable  conditions.  To  more 
thoroughly  test  the  value  of  the  innovation,  the  Crossroads  concept  should  be 
introduced  into  other  cities  with  different  economic  and  social  conditions,  and 
conducte<l  with  different  personnel. 

The.se  results  suggest  that  alternative  approaches  to  the  traditional  judicial 
and  correctional  processes  can  be  effective.  However,  this  does  not  mean  that  this 
type  of  program  is  better  than  other  alternatives  to  the  status  quo.  Other  policies 
or  programs  which  offer  alternatives  to  the  existing  structure  may  have  benefit- 
cost  ratios  vv'hich  exceed  those  foiuid  here  and  under  certain  budgetary  con- 
straints should  be  adopted  rather  than  this  program. 

There  is  also  no  evidence  that  this  program  is  the  best  possible  pre-trial  diver- 
sion program.  Some  alternative  mix  of  counseling,  job  placement,  remedial  educa- 
tion and  other  services  over  a  longer  time  period  may  yield  higher  benefit-cost 
ratios. 
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Mr.  Railsback.  ^Ir.  Chainnan,  and  members  of  the  suUcommittee, 
H.K.  9007,  Avhich  is  identical  to  H.R.  9201,  botli  of  which  1  introduced 
with  17  co-sponsors,  is  intended  to  work  as  follows : 

First,  soon  after  the  arrest  of  an  individual  charged  with  a  criminal 
offense,  the  attorney  for  the  Government  would  request  a  probation 
officer  to  gather  information  and  report  promptly  to  him  and  the  court 
concerning  the  potential  eligibility  for  placement  of  that  individual 
into  a  program  of  community  supervision. 

Second,  the  U.S.  prosecutor  would  review  the  I'ecommendation  of 
the  probation  officer  and  if  he  agreed,  and  if  the  recommendation  was 
for  placement  in  a  program,  then  the  prosecutor  would  go  to  the 
accused  and  advise  him  of  his  eligibility  for  diversion  from  prosecu- 
tion, and  that  if  he  wanted  to  participate  in  the  program,  he  would 
have  to  waive,  for  the  period  of  his  diversion,  any  statute  of  limitations 
and  his  right  to  a  speedy  trial. 

Third,  the  prosecutor  would  then  go  to  the  court  and  the  court  would 
approve  or  disapprove  any  pre-trial  div^ersion  agreement.  Once  tlie 
prosecutor,  the  accused  and  the  court  agree,  the  accused  would  enter 
the  program  for  no  fewer  than  90  days  and  no  more  than  12  months. 
Let  me  say,  Mr.  Chairman,  that  in  reflecting  about  the  90  days,  I  am 
not  wedded  to  that  90-day  minimum  requirement.  If  the  accused  suc- 
cessfully completes  the  program,  the  court  may  dismiss  the  charges. 
A  dismissal  of  charges  shall  bar  i^rosecution  for  the  offense  charged, 
any  offense  based  on  the  same  conduct,  or  any  conduct  arising  from  the 
same  criminal  episode,  and  bar  from  prosecution  any  other  offense  re- 
quired to  be  joined  with  the  primary  offense.  If  the  accused  does  not 
want  to  continue  the  program,  he  can  withdraw  at  any  time.  Tender 
H.R.  9007,  the  prosecutor  cannot  terminate  the  placement.  This  is  one 
of  the  significant  differences  in  the  various  pieces  of  legislation.  If  a 
prosecutor  wishes  to  withdraw  an  accused  from  a  program  and  i-esume 
prosecution,  he  must  petition  the  court  and  only  the  court  can  termi- 
nate a  placement  and  the  resumption  of  prosecution. 

The  legislation  which  I  have  introduced,  H.R.  9007,  is  more  closely 
aligned  with  Senator  Burdick's  bill,  S.  798.  As  the  comparative  anal- 
ysis chart  points  out,  the  bills  differ  in  a  number  of  areas.  However,  the 
difference  between  S.  798  and  H.R.  9007  can  be  narrowed  to  two 
primary  differences. 

The  first  primary  difference  concerns  administration  of  the  diversion 
program.  S.  798  vests  such  authority  in  the  Attorney  General  through 
the  appointment  of  "administrative  hands"'  in  each  judicial  district. 
H.R.  9007  vests  such  authority  in  the  district  courts  to  be  administered 
through  our  existing  probation  service  with  the  court  serving  as  a 
buffer  between  the  Department  of  Justice  and  the  person  charge<:l  witli 
the  criminal  offense.  The  courts  would  be  an  objective  but  interested 
third  party.  The  Department  of  Justice  on  the  other  hand  is  the  ac- 
cuser and  the  accused  may  well  be  reluctant  to  enter  into  any  program 
controlled  by  the  accuser. 

In  addition  S.  798  would  create  a  new  level  of  Federal  employees 
called  an  "administrative  head"  selected  by  the  Attorney  General  with 
the  approval  of  the  chief  judge  of  the  district  within  which  such  per- 
son so  appointed  shall  serve.  H.R.  9007  would  place  the  programs  of 
diversion  from  the  criminal  process  within  our  existing  probation 
service  structure  which  is  controlled  and  managed  by  the  district 
courts.  This  is  the  recommendation  of  the  U.S.  Judicial  Conference. 
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In  our  existing  probation  system  w'e  have  tlie  experience  and  expertise 
to  develop  effective  and  meaningful  diversion  programs  at  a  minimum 
expense  to  the  taxpayer. 

Tlie  second  primary  difference  between  S.  798  and  H.R.  9007  con- 
cerns the  authority  of  the  prosecutor  once  an  accused  enters  a  program 
of  diversion.  Under  S.  798  criminal  proceedings  can  be  resumed  when 
the  prosecutor  finds  that  the  accused  is  not  fulfilling  his  obligations 
under  his  plan  or  when  the  public  interest  so  recjuires.  Tender  H.R.  9007 
the  court  may  terminate  such  placement  at  any  time  and  authorize  the 
prosecutor  to  resume  criminal  proceedings.  This,  in  m}^  opinion,  is  im- 
portant to  the  accused  because  it  assures  him  of  a  fair  administration 
of  the  diversion  plan.  This  is  not  to  say  that  there  wouldn't  be  a  fair 
administration  if  the  prosecutor  could  withdraw  a  person  from  a  pro- 
gram, but  in  this  business  the  appearance  of  fairness  is  as  important 
as  the  result  of  fairness. 

In  closing,  Mr.  Chairman,  this  subcommittee  knows  full  well  that  if 
we  are  to  make  any  inroads  against  crime  we  must  crack  the  cycle  of 
recidivism.  This,  I  believe,  is  the  real  value  of  pretrial  diversion  be- 
cause it  is  focused  at  individuals  before  they  are  engidfed  by  the 
system. 

Prosecution  need  not  be  the  only  method  of  dealing  with  anti-social 
conduct.  Experienced  prosecutors  have  long  exercised  their  discretion 
to  defer  prosecution  under  certain  conditions.  However,  I  do  not  be- 
lieve that  it  is  used  extensively  y^rimarily  because  prosecutors  and  the 
courts  do  not  have  the  time,  the  staff,  the  money,  the  facilities  or  the 
programs  to  handle  effective  and  meaningful  noncriminal  disposition 
of  cases.  Therefore,  the  prosecutors  have  little  alternative  but  to  prose- 
cute and  the  courts  to  sentence.  We  must  try  and  evaluate  cases  before 
rather  than  after  conviction. 

This  legislation  is  necessary  in  order  to  provide  the  prosecutors  and 
the  courts  with  the  facilities,  the  money,  and  the  support  to  develop  al- 
ternatives to  our  criminal  justice  system  with  its  expenditure  of  pre- 
cious time  and  money  and  circumvent  the  doubtful  success  of  the  cor- 
rectional institutions.  But  of  greater  importance  is  the  development 
of  programs  which  provide  an  individual  with  the  opportunity  of  be- 
coming productive  both  to  himself  and  to  society. 

Mr.  Kastf.xmeter.  I  want  to  commend  my  colleague  for  the  leader- 
ship that  he  has  taken  in  connection  with  this  particular  concept,  which 
has  great  potential  in  terms  of  our  criminal  justice  system.  And  he  ap- 
pears here  today,  notwithstanding  the  death  of  a  close  relative,  and 
we  appreciate  the  fact  that  you  are  here,  assumino:  this  leadership  role 
as  vou  have  in  so  many  other  areas  of  criminal  justice. 

T  have  just  two  or  three  questions. 

You  have  highlighted  the  differences  between  the  two  bill.  I  notice 
in  H.E.  10616  thnt  if  the  defendant's  probation  is  terminated  and  the 
prosecution  of  the  initial  charges  resumed,  subsequent  proceedings 
would  tnke  nlnce  ]iefore  n  different  magistrate  or  jurlire  than  the  one 
who  initially  approved  the  pretrial  intervention.  How  do  you  feel 
about  that  sort  of  provision  ? 

Mr.  RATLSBAriv.  I  think  mavbe,  Mr.  Chairman,  that  would  be  a  good 
amendn^ent  to  H.R.  9007. 

Mr.  Kastf.nmktkk.  T]i  the  Souate  bill,  there  is  a  ]>rovision  that  if  the 
prosecution  is  later  resumed  because  the  defendant  failed  to  meet  the 
conditions  of  his  pi'obation,  no  statements  he  has  given  his  probation 
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officer,  or  other  information  concerning  his  participation  in  the  pro- 
gram would  be  admissible  on  the  issue  of  guilt  in  a  criminal  proceed- 
ing. How  do  YOU  feel  about  that  particular  provision  ? 

Mr.  Railsback.  Mr.  Chairman,  I  would  ap])rove  of  alfording  that 
kind  of  a  protection  to  an  accused  as  far  as  any  statements  that  he  may 
have  made,  or  any  information,  that  he  may  have  volunteered.  How- 
lever,  I  am  not  sure  that  I  would  go  as  far  as  S.  798  which  would  ex- 
clude information  and  records  that  may  have  been  given  or  made  by 
somebody  other  than  the  accused.  In  other  words.  I  approve  generally 
of  what  I  think  Senator  Burdick  was  trying  to  do.  I  am  inclined  to 
think  that  maybe  the  protection  should  be  limited  to  any  actions  or 
statements  made  by  the  accused  during  his  period  of  being  under  com- 
munit}-  service,  help,  or  treatment.  That  is  just  my  off-hand  comment. 
Senator  Burdick's  bill  may  be  a  little  too  broad. 

Mr.  Kastexmeier.  In  your  bill  you  provide  for  the  appropriation 
of  such  sums  as  may  be  necessary.  Could  you  give  us  a  little  better  guide 
as  to  what  you  anticipate  the  innovation  of  3'our  program  would  cost 
on  an  annual  basis? 

Mr.  Railsback.  Let  me  begin  by  saying  that  whatever  sums  are  nec- 
essary to  carry  out  the  programs  will  be  small  compared  to  incarcera- 
tion. In  other  words,  by  comparison,  I  think  that  whatever  sums  we 
decide  are  necessary,  from  an  economic  standpoint,  those  sums  are 
going  to  be  much  less  than  what  it  would  I'equire  to  prosecute  and 
incarcerate  someone.  I  really  believe  that.  I  do  not  have  an  exact 
figure  and  the  reason  I  do  not  have  an  exact  figure,  if  we  go  with 
the  approach  of  H.R.  9007  rather  than  Senator  Burdick's  bill  we  will 
be  using  tlie  existing  probation  system,  although  I  have  a  provision 
that  would  authorize  the  appointment  of  more  probation  officers  if 
necessary. 

Secondly,  in  my  bill,  if  we  are  to  use  community  services  I  think  that 
we  are  going  to  have  to  take  advantage  of  a  provision  that  provides  for 
contracting  out  services.  In  other  words,  if  you  have  a  private  half- 
Avay  house,  or  a  private  community  treatment  center,  I  think  that  the 
Probation  Service  should  be  in  a  position  to  contract  for  services  with 
those  private  homes  or  private  community  treatment  centers.  In  other 
Avords,  say  Ave  have  in  Madison,  Wis.,  a  particular  facility  that  is  not 
Government -controlled,  but  that  has  worked  very  well  and  has  been 
doing  a  good  job  rehabilitating  young  people.  I  think  we  want  to  be  in 
a  position  to  have  the  authority  to  contract  Avith  that  facility. 

I  must  confess  that  at  this  time  I  am  not  prepared  to  come  up  with 
an  exact  figure. 

Mr.  IvASTEXMEiER.  "Well,  I  am  informed  that  the  Judicial  Conference 
is  appearing  tomorrow  and  will  offer  some  estimates  which  Avill  be  A^ery 
useful. 

Mr.  Railsback.  Yes,  that  would  be  helpful. 

Mr.  Kastex:meier.  The  Senate  bill  calls  for  an  annual  authorization 
of  up  to  $2.5  million,  and  I  gather  that  the  Judicial  Conference's  es- 
timate of  your  bill  Avill  be  somewhat  slightly  less. 

]Mr.  Railsback.  Do  you  haA'e  any  estimates,  counsel  ? 

Mr.  Ivastenmeier.  I  yield  to  counsel,  if  counsel  wants  to  make  any 
further  comment. 

^Ir.  MooxEY.  I  am  informed  by  the  Judicial  Conference  that  when 
they  appear  tomorrow  they  intend  to  offer  a  detailed  estimate  of  the 
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cost  of  H.R.  9007,  an  audit  will  be  less  than  the  $2.5  million  figure  con- 
tained in  the  Senate  bill.  I  believe  they  suggested  that  it  will  come 
just  over  the  $2  million  mark. 

Mr.  Railsback.  Well,  the  only  apprehension  I  have,  and  I  think 
tomorrow  when  they  come  before  us  that  Ave  are  going  to  have  to  ex- 
amine about  this,  I  feel  very  strongly  that  we  are  going  to  want  to 
really  use  the  contract  provisions,  so  that  the  probation  system,  which 
is  already  overworked,  and  our  probation  officers  are  already  over- 
worked, and  I  hope  that  they  are  not  just  discounting  the  need  to 
really  let  some  of  these  other  agencies  handle  this  on  kind  of  a  rea- 
sonable, contractual  basis.  But  I  think  otherwise,  we  are  really  in 
trouble,  if  we  try  to  limit  ourselves  and,  frankly,  that  sounds  like  a 
low  figure  to  me. 

]Mr.  Kastenmeier.  Well,  as  I  have  said  before,  I  personally  commend 
you  for  taking  this  leadership  and  we  Avill,  of  course,  in  the  course  of 
the  hearings  develop  other  matters  and  perhaps  through  colloquy  you 
can  further  edify  the  committee. 

]Mr.  Railsback.  Thank  you,  Mr.  Chairman. 

Mr.  Kastexmeier.  I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinax.  I  want  to  echo  what  the  chairman  said  about  your  ini- 
tiative, Mr.  Eailsback,  and  commend  you  for  it  and  I  hope  the  version 
of  this,  hopefully  your  version,  will  go  through. 

Just  two  or  three  points. 

I  take  it  that  in  your  bill  the  defendant,  or  the  prospective  de- 
fendant, must  also  waive  the  statute  of  limitations,  but  as  I  read  8171- 
C,  it  is  not  entirely  clear.  It  simply  states  here  in  your  bill  that  the 
statute  of  limitations  will  be  stopped.  But.  I  assume  that  you  indicate 
that  he  must  waive  this.  You  see  my  point  that  it  is  not  entirely 
clear,  tliat  he  must  waive  knowingly  and  intelligently  for  the  period 
of  his  release  his  right  to  a  speedy  trial.  But  then  the  next  sentence 
simply  states  that  the  statute  of  limitations  must  also  be  waived.  It 
may  be  a  technical  point  but  I  think  it  is  sort  of  important. 

Mv.  Railsback.  Yes,  I  see  what  you  mean. 

Mr.  Drixax'.  Now,  how  do  you  feel  about  the  Justice  Department's 
testimony  that  will  come  later,  where  they  point  out  apparently  a 
further  difference  between  your  bill  and  that  of  Senator  Burdick's 
and  they  insist  this,  that  the  Department  of  Justice  has  supported  a 
requirement  that  a  defendant  be  disqualified  from  consideration  for 
pretrial  diversion  in  the  absence  of  his  admission  of  guilt  or  his  failure 
to  accept  the  responsibility  for  the  wrong  conduct  on  which  his  charges 
are  based?  You  make  no  provision  for  that  and  apparently  Senator 
Burdick's  bill  is  clearer  on  that,  although  I  have  not  found  the  actual 
language.  Would  you  want  to  comment  on  that  question  ? 

]\Ir.  Eailsback.  Yes.  I  want  to  say  tliat  it  is  my  understanding,  first 
of  all,  that  the  Justice  Department  has  come  around  to  supporting, 
the  concept  of  pretrial  diversion,  for  which  I  am  very  grateful.  I  dis- 
agree with  the  idea  that  a  person  who  has  the  potential  to  be  rehabili- 
tated should  have  to,  in  any  way,  indicate  his  guilt.  You  know,  the  way 
I  feel  about  that.  What  we  are  trying  to  do  is  what  is  being  done  under 
some  State  laws  with  respect  to  young  juvenile  offenders.  We  try  to 
keep  away  the  stigma  of  guilt.  The  conce]>t  of  the  pretrial  diversion  is 
to  help  the  person  avoid  the  stigma  of  guilt  altogether  and  try  to  pro- 
vide some  direction  to  their  lives  and  to  try  and  provide  some  counsel- 
ing for  them,  some  help  for  them  and  give  them  some  hope.  I  think  that 
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we  would  be  making  a  mistake  to  require  that  tliey  admit  tlieir  wrong- 
doing or  their  misconduct. 

I  also  want  to  say  that  1  do  not  think  it  is  necessary  because  what  you 
liave  is  a  situation  where  a  young  person,  if  he  wants,  can  contest  the 
charges  if  he  is  innocent.  lie  has  that  option.  We  are  not  depriving  him 
of  his  right  to  a  trial.  He  does  not  have  to  participate  in  any  way  with 
the  pretrial  diversion  program.  The  mere  fact  that  he  is  willing  to 
participate  in  a  pretrial  diversion  program,  shows  a  willingness  on  his 
part  to  admit  that  he  needs  help.  I  think  that  in  itself  is  important, 
and  I  do  not  think  we  want  to  attach  in  anyway  the  stigma  of  guilt. 

Mr.  Drinax.  Therefore,  you  would  expressly  reject  what  the  Justice 
Department  is  going  to  say  this  morning,  that : 

We  believe  it  would  be  advisable  to  reenforee  this  with  a  statement  of  con- 
gressional intent  that  defendants  who  are  insistent  upon  their  innocence  would 
not  be  eligible  for  placement  under  a  community  supervision  program? 

Mr.  Eailsback.  This  is  one  area  where  we  simply  just  disagree  com- 
pletely, and  I  have  made  that  very  clear  publicly.  I  left  such  a  f)ro- 
vision  out  of  my  bill. 

]Mr.  Drinan.  All  right.  Thank  you. 

Xow.  tell  us  more,  if  you  would,  Mr.  Eailsback,  about  the  type  of 
defendant  or  prospective  defendant  that  would  get  into  this  ?  You  say 
young  people,  but  would  you  describe  them  more?  I  think  of  drug 
offenders  but  tell  us  more  of  the  type  of  people.  I  do  not  think  that  is 
defined  really,  is  it,  in  the  bill  ? 

Mr.  Eailsback.  I  will  tell  you  how  I  became  interested  in  this  in  the 
first  place.  I  attended  a  conference  at  Ditchly  in  England,  and  there 
was  a  fellow  there,  an  American,  who  headed  up  the  Baltimore  pretrial 
diversion  program  by  the  name  of  Eddie  Harrison.  We  talked,  and  I 
learned  a  little  about  his  program.  In  the  Baltimore  program,  I  think 
they  have  a  large  number  of  underprivileged,  disadvantaged  blacks, 
for  instance.  I  am  not  sure  whether  they  are  all  blacks  but,  anyway,  a 
substantial  number  I  am  sure  have  had  drug  problems.  I  think  maybe 
he  is  going  to  be  a  witness?  Is  Eddie  Harrison  going  to  be  a  witness? 

;Mr.  MooNET.  He  will  submit  a  statement  for  the  record. 

Mr.  Eailsback.  He  is  going  to  submit  a  statement.  Well,  anyway, 
I  think  that  what  we  are  trying  to  do  is  take  somebody  that  has  not 
had  good  counseling,  has  not  had  any  direction  in  his  life,  has  not  had 
the  advantages  that  other  people  have  had  who  can  be  helped  if  some- 
body is  willing  to  provide  him  with  some  hope.  Incidentally,  one  of  the 
other  provisions  of  my  bill  does  provide  for  job  counseling  and  job 
placement.  I  would  say  it  is  that  kind  of  a  person  that  I  am  interested 
in  helping.  Somebody  that  if  he  had  some  direction  in  his  life  may  be 
able  to  straighten  out  and  pull  himself  together.  Putting  him  into  our 
criminal  justice  system,  from  what  I  have  seen,  instead  of  helping  him 
is  more  apt  to  make  him  a  hardened  criminal. 

ISIr.  Drinan.  Well.  I  was  discussing  your  bill  very  favorably  with 
some  penology  people  in  Massachusetts  recently,  and  they  had  a  copy 
of  your  bill  and  they  were  sophisticated,  and  more  than  one  made  the 
suggestion  that  the  type  of  individual  or  the  classification  of  these 
individuals  might  well  be  spelled  out  more  in  the  bill,  lest  some  admin- 
istering official  come  along  and  say  to  some  man  who  is  30  or  40  that 
this  program  is  not  intended  for  you.  And,  according  to  them,  and  as  I 
read  your  bill,  there  is  no  defense  to  that,  there  is  a  bix>ad  discretion 
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upon  the  part  of  the  supervising  officials  here  to  give  or  to  deny.  Would 
you  respond  to  that  ? 

]Mr,  Railsback.  Let  me  see  if  I  understand.  You  mean,  you  are  afraid 
that  the  bill  might  be  limited  if  we  don't  say  in  the  bill  to  whom  we 
want  it  to  apply. 

Mr.  Drixan.  That  it  would  be  arbitrary,  that  it  would  be  adminis- 
tered in  a  different  way  in  different  parts  of  the  country  according 
to  the  penology  philosophy,  so  to  speak,  of  the  people. 

Mr.  Railsback.  I  would  certainly  have  no  objection,  for  instance,  to 
a  finding  of  fact  in  the  bill  itself. 

Mr.  Drinax.  Or  in  the  report. 

Mr.  Railsback.  Or  in  the  report,  either  way.  Probably  in  the  report 
we  can  make  legislative  history.  This  legislation  is  not  going  to  do  any 
good  unless  the  prosecutors  w^ant  to  use  it,  and  I  think  we  want  to  make 
it  very  clear  that  we  want  them  to  use  it,  and  really  take  a  good  look  at 
every  case  to  see  if  it  can  be  used. 

Mr.  Drinan.  And  I  am  afraid  they  would  feel  if  they  use  it  in  one 
case,  or  one  class  of  cases,  they  will  be  ojiened  to  charges  that  they 
did  not  like  bank  robbers,  but  that  felons  involved  with  drugs  are  all 
right. 

Mr.  Railsback.  I  see.  Yes, 

Mr.  Drinan.  I  think  that  is  a  very  serious  problem.  But,  I  want  to 
commend  you  once  again  for  this,  and  I  hope  that  with  additional 
clarification  we  can  build  a  record  here  so  that  this  will  be  very  useful 
and  used  by  U.S.  attorneys  and  district  court  judges  and  the  Attorney 
General. 

Thank  you  very  much. 

]Mr.  Kastenmeter.  The  gentleman  from  ]Maine,  Mr.  Cohen  ? 

]\[r.  Cohen.  Thank  you,  Mr.  Chairman,  I  want  to  join  in,  and 
associate  myself  with,  tlie  chairman's  remarks  concerning  Congress- 
man Railsback,  and  I  hesitate  to  use  the  word,  but  aggi'essive  leader- 
ship in  the  field  of  penal  reform,  correctional  reform.  You  really 
have  taken  a  very  aggressive  and  assei-tive  role  in  this  cause,  and  I 
think  you  ought  to  be  commended,  particularly  in  view,  as  the  chair- 
man has  pointed  out,  of  your  own  personal  distressing  circumstances 
today  involving  the  death  of  your  brother,  and  the  fact  that  you  would 
be  here  to  make  this  statement  today. 

I  will  not  be  terribly  critical  of  the  bill  since  I  am  one  of  the 
cosponsors. 

]Mr.  Railsback.  I  was  going  to  remind  you  of  that. 

Mr.  Cohen.  But,  I  w^ould  like  to  ask  a  couple  of  questions.  In  the 
Senate  version  it  authorizes  the  chief  judge  of  the  district  court  to 
appoint  an  advisory  committee.  I  think  you  will  recall  that  we  had 
an  advisory  committee  for  each  program  of  connnunity  suj^ervision 
and  service  to  plan  and  implement  these  diversion  programs.  You  may 
recall  during  the  hearings  that  we  held  on  the  LEAA  last  year  about 
amending  the  LEAA  statute  to  allow  for  the  infusion,  at  least,  of 
community  participants  in  that  program,  and  also  the  recommenda- 
tions of  the  National  Advisory  Commission  on  Criminal  Justice, 
Standards,  and  Goals,  which  also  wants  to  have  more  community  in- 
volvement in  a  criminal  justice  system,  and  I  am  wondering  whether 
you  think  this  might  be  a  good  idea  to  include  an  advisory  committee 
in  this  bill  ? 
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jNlr.  Railsback.  I  am  kind  of  inclined  to  say  yes.  I  think  the  value  in 
haviuir  an  advisory  connnittee  might  be  to  see  that  an  otherwise 
apathetic  prosecutor  would  be  encouraged  to  use  the  program  or  at 
least  somebod}'  would  be  looking  to  see  how  often  he  is  using  a  pretrial 
diversion  prograjn.  I  think  that  many  prosecutors  would  use  it  with- 
out any  kind  of  prodding  at  all,  and  I  think  some  prosecutors  have 
already  used  it.  But,  on  the  other  hand,  I  think  it  might  be  a  good 
idea  from  the  standpoint  of  involving  the  community  and  also  exert- 
ing some  kind  of  an  interest  or  pressure,  to  see  that  the  program  is 
used. 

Mr.  CoHEX.  Following  up  on  a  question  of  Congressman  Drinan, 
he  mentioned  the  broad  definition  I  guess  in  section  3171  (a) ,  that  that 
program  would  apply  to  any  individual  charge  and  he  indicated  that 
perhaps  you  would  like  some  more  specific  criteria  for  eligibility 
spelled  out,  if  not  in  the  statute,  in  the  report  itself.  But,  I  believe  the 
Judicial  Conference  supports  leaving  this  to  the  discretion  of  the 
attorney  and  the  court  on  a  case-bv-case  basis.  And  vou  are  suggesting 
that  we  just  move  away  from  that  and  perhaps  get  into  more  specific 
criteria  for  eligibility  ? 

Mr.  Railsback.  I  am  not  particularly  interested  in  excluding  any- 
body from  the  pretrial  diversion  program.  But  I  can  tell  you  that  the 
purpose  of  the  bill  is  to  combat  the  first  offender  recidivist  problem 
where  we  have  something  like  72  to  75  percent  of  our  first-time  youthful 
offenders  tliat  we  can  predict  are  going  to  be  back  in  prison  within  5 
years,  I  think  that  is  the  saddest  indictment  of  our  whole  criminal 
justice  system.  This  bill  is  really  one  effort  to  try  to  do  something 
about  keeping  young  people  that  might  be  helped  out  of  our  criminal 
justice  system. 

I  do  not  know  if  that  answers  your  question,  but  I  guess  I  meant 
what  I  said  when  I  said  I  think  there  has  to  be  an  emphasis  on  people 
that  can  be  helped,  and  I  am  thinking  particularly  of  young  people. 

Mr.  Dkixax.  Would  the  gentleman  yield  on  that  ? 

Mr.  CoHEx.  Yes,  I  yield. 

Mr.  Drixax.  If  I  may  follow  up,  in  the  Senate  report,  it  states  in 
the  beginning  here : 

This  may  be  utilized  wlien  such  diversion  can  be  accomplislied  in  appropriate 
cases  without  losing  the  general  deterrent  effect  of  the  Criminal  Justice  System. 

But  then  it  defines  eligible  individuals,  it  does  not  add  very  much. 
It  says  this : 

Eligible  individual  means  any  person  who  is  charged  with  an  offense  against 
the  United  States  and  who  is  recommended  for  participation  in  a  program  of 
community  supervision  and  services  by  the  attorney  for  the  government  in  the 
district  in  which  the  charge  is  pending. 

Mr.  Railsback,  would  you  be  inclined  to  even  add,  at  least  in  the 
report,  that  this  is  designed  not  exclusively  but  primarily,  for  the 
first  offender  and  almost  create  a  certain  presumption  that  in  some  of 
those  cases  this  particular  divei'sion  should  become  operational  ? 

Mr.  Railsback.  I  am  certainly  willing  to  support  an  emphasis  along 
those  lines.  In  other  words,  I  am  not  exactly  sure  of  the  language  or 
what  language  we  should  have  and  maybe  it  is  going  to  be  easier  for  us 
after  we  hear  from  some  of  the  other  witnesses.  But,  that  really  is 
the  primary  thrust  of  this  bill  and  it  is  meant  to  be. 

Mr.  Drixax.  Thank  you. 
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^Ir.  CoHEx.  Just  a  couple  more  questions :  Do  you  feel  that  tlie 
bill  conforms  witli  the  Supreme  Court  decision  In  re  Gault  back  in 
1967,  which  would  require  the  representation  of  juvenile  oifenders  with 
counsel  and,  if  so,  at  the  initial  diversion  stage  and  also  at  the  revoca- 
tion stage  ? 

Ml'.  Railsback.  I  think  they  may  have  to  have  counsel, 

Mr,  CoHEX,  At  both  stages  ? 

Mr.  Railsback,  Possibly, 

Mr,  CoHEX,  Where  you  have  parents  and  guardians  of  juvenile  de- 
fendants, would  they  have  to  sign  in  writing,  as  well,  as  far  as  any  re- 
lease advice  on  the  part  of  the  juvenile  or  the  conditions  of  the  plan 
of  release  ? 

Mr,  Railsback,  I  think  in  those  cases  wliere  the  offenders  are  under 
the  age  of  majority,  or  I  think  where  the  parents  have  not  been  di- 
vested of  their  legal  responsibility,  that  they  proba})ly  would  have  to 
give  permission  in  writing.  That  is  my  own  inclination,  but  I  have  not, 
to  tell  you  the  truth,  had  the  time  to  fully  research  that  point, 

Mr,  CoHEX.  Nor  had  I  until  today.  Just  one  final  point,  and  I  think 
T  know  the  answer  but,  anyway,  just  for  the  record,  what  do  you  think 
should  be  done  in  terms  of  keeping  or  the  destruction  of  records  for 
those  people  who  have  successfully  completed  this  diversion  plan  ? 
Should  they  be  expunged  from  the  record  ? 

Mr.  Railsback.  I  would  really  favor  tliat.  In  Illinois,  my  recollec- 
tion is  we  passed  a  Juvenile  Code  that  was  meant  to,  for  instance,  keep 
names  out  of  the  papers  of  people  under  age  18,  who  had  committed 
criminal  offenses.  In  other  words,  we  tried  to  stay  away  from  the  guilt 
stigma  that  would  attach  for  the  rest  of  their  lives.  And  in  a  case  where 
a  person  is  discharged  under  this  program,  all  charges  are  dismissed, 
then  I  really  see  no  reason  to  have  a  record  on  him, 

Mr,  CoHEX,  Thank  you  very  much,  I  do  not  have  any  further  ques- 
tions, but  only  to  onc^  again  commend  you  for  your  leadership  in  this 
area. 

Thank  you. 

Mr.  Railsback,  Thank  you. 

Mr,  Kastexmeier,  We  thank  our  colleague  for  his  appearance. 

And  now  I  would  like  to  call  up  the  Associate  Deputy  Attoi'uey 
General,  the  Honorable  Garry  Baise,  representing  the  Department  of 
Justice, 

Mr.  Baise,  you  are  most  welcome.  You  have  a  brief  statement  and  I 
would  urge  you  to  proceed  from  it,  and  also  if  you  would,  sir,  identify 
your  colleagues. 

TESTIMONY  OF  HON.  GAKY  BAISE,  ASSOCIATE  DEPUTY  ATTORNEY 
GENERAL  DEPARTMENT  OF  JUSTICE;  ACCOMPANIED  BY  HUGH 
DURHAM,  CHIEF,  LEGISLATIVE  AND  LEGAL  SECTION,  OFFICE 
OF  LEGISLATIVE  AFFAIRS,  DEPARTMENT  OF  JUSTICE  AND  RAY 
NELSON,  BUREAU  OF  PRISONS 

Mr.  Baise,  Thank  you.  Mr,  Chairman, 

On  my  right  is  Mr,  Hugh  Durham  from  the  office  of  Legislative 
Affairs,  Department  of  Justice  and  on  v[i\  left,  Mr,  Ray  Nelson  from 
the  Bureau  of  Prisons  in  the  Department  of  Justice, 

Mr.  Chairman  and  members  of  the  subcommittee :  I  appreciate  the 
opportunity  to  express  the  views  of  the  Department  of  Justice  on  H.R. 
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0007  and  S.  798.  These  bills  -would  provide  a  moans  whereby  certain 
arrested  criminal  offenders  in  the  Federal  district  courts  could  be 
placed  under  a  plan  of  communitj-  treatment  prior  to  beino;  broufrlit  to 
trial.  Upon  successful  completion  of  the  program,  the  diarize  would  be 
dismissed.  Failure  to  respond  to  the  program  would  result  in  the  re- 
sumption of  prosecution. 

Diversion  of  criminal  defendants,  or  the  practice  of  not  proceeding 
to  the  trial  and  sentencing  of  some  offenders,  is  not  a  new  idea.  There 
are  several  areas  of  decisionmaking  in  the  criminal  justice  system 
where  the  process  of  arrest,  prosecution,  trial,  and  adjudication  may  be 
interrupted.  These  decisions  may  be  based  on  a  number  of  factors  in- 
cluding, of  course,  a  recognition  that  incarceration  may  be  of  more 
harm  than  good  for  some  individuals  as  well  as  for  society. 

On  the  other  hand,  legislative  recognition  of  diversion  is  a  relatively 
modern  concept  and  one  which  we  of  the  Department  of  Justice  wel- 
come. Administratively,  a  pretrial  diversion  plan  has  been  in  operation 
in  some  districts  for  a  number  of  years — the  familiar  Brooklyn  plan  in 
various  parts  of  the  country  and  another  system  in  the  Eastern  District 
of  Pennsylvania — and  there  is  some  question  as  to  whether  or  not  it 
is  necessary  to  have  congressional  approval  of  these  activities. 

However,  we  think  there  are  a  number  of  benefits.  However,  Federal 
legislation  can  assure  both  sufficient  funding  for  a  successful  nation- 
wide program  and  greater  public  acceptance  of  the  practice  as  a  re- 
habilitative corrections  measure.  A  formalized  method  of  interrupting 
the  prosecution  of  certain  defendants  can  provide  more  uniform  treat- 
ment than  has  previously  been  afforded,  standards  and  guidance  for 
those  involved  in  the  process,  and  a  more  available  means  of  evaluating 
the  success  or  failure  of  the  concept  in  practice.  Perhaps  of  equal  im- 
portance, legislation,  such  as  that  which  we  are  discussing  today,  can 
provide  for  a  criminal  matter  to  be  brought  to  trial  and  adjudicated 
if  the  defendant  fails  to  respond  to  a  program  of  rehabilitation  within 
the  community. 

"While  we  support  a  system  of  pretrial  diversion  for  certain  criminal 
defendants,  we  are  convinced  that  the  Congress  and  those  involved 
in  tlie  criminal  process  must  proceed  with  caution  and  that  legislation 
must  be  carefully  designed  to  afford  the  greatest  protection  to  society 
and  to  the  individuals  concerned,  as  well  as  to  provide  for  the  most  ef- 
fective integration  of  the  plan  within  the  judicial  and  corrections  sys- 
tem. In  our  view,  several  of  the  provisions  contained  in  S,  798  provide 
a  preferable  means  of  achieving  these  goals. 

Both  these  bills  would  give  authority  to  the  Federal  district  courts 
to  release  certain  individuals  to  a  program  of  community  supervision 
with  suspension  of  prosecution  for  a  period  of  not  more  than  1  year. 

Without  going  into  detail  on  all  the  provisions  of  the  bills  before 
you,  I  would  like  to  point  out  the  major  difference  which  leads  us  to 
prefer  S.  798,  as  presently  drafted. 

H.R.  9007  would  permit  the  court  to  set  the  conditions  for  release, 
dismiss  the  charges,  or  authorize  resumption  of  the  prosecution  of 
charges  without  reliance  on  either  the  guidance  of  the  attorney  for  the 
Government  or  specific  criteria.  While  the  recommendations  of  the 
Government  attorney  would  be  required  prior  to  the  initial  or  ex- 
tended release,  the  charges  could  be  dismissed  after  consultation  with 
him  but  not  necessarily  with  his  assent  or  that  of  the  probation  officer 
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supervising  the  defendant.  It  is  our  view  that  the  traditional  concept 
of  prosecutorial  discretion  is  eroded  in  this  respect.  S.  798  would  re- 
quire the  concurrence  of  the  attorney  for  the  Government  in  each  phase 
of  the  release  program  thereby  enabling  the  Government  to  retain  to 
a  greater  extent  the  authority  to  determine  whether  or  not  a  charge 
should  be  prosecuted. 

Furthermore,  the  House  bill  has  no  provision  that  the  court's  deci- 
sion regarding  the  ultimate  disposition  of  charges  be  based  upon  the 
success  or  failure  of  the  defendant  under  the  rehabilitative  scheme. 
We  believe  that  disposition  should  be  dependent  upon  the  results  of 
the  supervised  release.  Aside  from  the  basic  need  for  legislative  limita- 
tions in  this  respect,  the  absence  of  criteria  for  the  court  would  dilute 
the  value  of  release  records  for  the  purposes  of  later  evaluation  and  as- 
sessment of  the  program. 

Under  the  provisions  of  proposed  section  3173(a)  in  H.R.  9007,  an 
individual  would  be  placed  under  community  supervision  for  an  initial 
period  of  90  days.  Supervision  could  be  provided  by  the  court  for  an 
additional  9  months  if  recommended  by  the  attorney  for  the  Govern- 
ment. We  believe  tliis  provision  to  be  unduly  restrictive  and  support 
the  provision  of  S.  798  for  supervision  for  up  to  1  year,  initially,  with- 
out requiring  an  extension  by  the  court. 

In  commenting  on  legislation  on  this  subject,  the  Department  of 
Justice  has  supported  a  requirement  that  a  defendant  be  disqualified 
from  consideration  for  pretrial  diversion  in  tlie  absence  of  his  admis- 
sion of  guilt  or  his  failure  to  accept  responsibility  for  the  wrongful 
conduct  on  which  the  charges  are  based.  tVliile  we  have  always  recog- 
nized the  difficulties  inherent  in  such  a  requirement,  we  feel  that  suc- 
cessful rehabilitation  is  problematic  for  those  individuals  who  main- 
tain their  innocence  or  who  wish  to  plead  not  guilty.  Proposed  section 
3171  (a) ,  in  requiring  the  recommendation  of  the  attorney  for  the  Gov- 
ernment prior  to  initial  release  under  supervision,  could  provide  a  sat- 
isfactory solution  to  our  problem  in  this  regard.  However,  we  believe 
it  would  be  advisable  to  reinforce  this  with  a  statement  of  congres- 
sional intent  that  defendants  who  are  insistent  upon  their  innocence 
would  not  be  eligible  tor  placement  under  a  community  supervision 
program. 

Finally,  with  regard  to  the  administration  of  funds  to  be  appropri- 
ated for  counseling,  supervision,  and  other  services  for  persons  di- 
verted from  prosecution,  the  Department  prefers  the  language  of  S. 
798. 

Under  the  terms  of  S.  798,  diversion  services  would  be  provided  with 
the  flexibility  necessary  to  meet  the  requirements  and  resources  of  each 
district  in  which  the  program  is  administered.  Services  could  be  pro- 
vided directly,  either  through  utilization  of  U.S.  probation  officers  on 
a  cost -reimbursable  basis  or  through  contract  with  existing  agencies 
and  organizations  capable  of  providing  such  services. 

The  responsibility  for  the  delivery  of  these  services  sliould  rest  in 
the  Department  of  Justice,  which  supervises  the  U.S.  attorneys  and 
administers  the  Federal  Bureau  of  Prisons,  with  the  necessary  staff 
and  expertise  to  provide  or  contract  for  them.  The  Bureau  of  Prisons 
has  experience  in  this  area  through  similar  responsibilities  both  with 
the  administration  of  title  II  of  the  Narcotic  Addict  Rehabilitation 
Act  and  of  community  treatment  programs  throughout  the  country. 
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In  conclusion,  let  me  reiterate  our  support  of  the  concepts  and  ob- 
jectives embodied  in  H.R.  9007  and  S.  798.  With  over  two-thirds  of 
the  people  wihin  the  corrections  system  on  probation  or  parole,  the 
central  question  is  no  longer  whether  or  not  to  treat  certain  offenders 
Avithin  the  community,  but  when  and  how  to  do  so  most  successfully. 
The  recently  published  Report  on  Corrections  of  the  Natioinal  Ad- 
visory Commission  on  Criminal  Justice,  Standards,  and  Goals  states 
that  evidence  "suggests  that  diversion  may  warrant  consideration  as 
the  preferred  method  of  control  for  a  far  greater  number  of  offenders." 
With  a  diligent  effort  to  carry  out  the  purposes  of  a  pretrial  diversion 
plan,  and  with  full  utilization  of  the  resources  available,  we  believe 
that  this  program  can  be  of  real  benefit  to  rehabilitative  efforts. 

I  will  be  happy  to  answer  any  questions  the  committee  may  have 
about  our  position  on  any  aspects  of  the  bills  I  have  not  addressed.  And 
the  gentlemen  accompanying  me  are  also  available  for  assistance  in 
this  regard. 

Thank  you. 

[Mr.  Baise's  prepared  statement  appeal's  at  p.  57.] 

^Ir.  Kastenmeier.  Thank  you,  Mr.  Baise. 

Just  so  I  have  it  clear,  do  you  actually  support  S.  798  without  quali- 
fication or  with  qualification,  or  what  is  it  you  support  ? 

Mr.  Baise.  We  would  support  S.  798  as  it  is  presently  drafted  at  this 
time,  yes. 

]Mr.  Kastexmeier.  Do  I  understand  you,  that  as  presently  drafted 
you  would  oppose  H.R.  9007,  notwithstanding  the  fact  that  you  sup- 
port the  general  concepts  and  objectives  ? 

Mr.  Baise.  I  think  there  would  be  certain  provisions  we  would  still 
be  opposed  to,  as  outlined  in  my  testimony.  But,  to  say  that  if  this 
were  the  only  alternative  offered  to  the  Department  of  justice  at  this 
time,  would  we  be  opposing  it,  no,  I  think  we  would  not  be  in  a  position 
of  just  flatly  opposing  it.  We  would  say,  yes,  we  would  accept  your 
bill  with  reservations. 

Mr.  Kastexmeier.  In  other  words,  you  would  support  H.R.  9007, 
amend  it  in  certain  ways  ? 

Mr.  Baise.  That  is  true  because  we  believe  that  strongly  in  the  over- 
all concept  of  pretrial  diversion  that  we  certainly  would  not  want  to 
see  the  bill  destroyed  or  the  concept  destroyed  because  of  those 
differences. 

]\Ir.  Kastexmeier.  I  am  wondering  about  one  thing.  It  is  really  a 
question  that  I  have  not  really  thought  through  very  extensively,  and 
that  is  to  be  eligible  should  a  person  accept  the  fact  that  he  is  guilty, 
or  pronounce  the  fact  that  he  is  guilty?  One  could  theoretically  get 
into  the  position,  I  suppose,  of  an  innocent  person  being  in  a  situation 
where  it  is  doubtful  he  could  prove  his  innocence  in  a  trial  for  one 
reason  or  another,  yet  his  option  would  be  not  to  go  into  this  program. 
He  may  have  other  difficulties,  but  to  go  through  with  a  trial  in  which 
he  may  be  found  guilty,  and  thereupon  be  incarcerated,  I  wonder 
whether  this  serves  tlie  purposes  of  the  justice  system. 

Mr.  Baise.  Well,  I  think  you  have  to  look  at'it  in  a  certain  frame- 
work, of  course.  Here  you  have  the  U.S.  attorney  attempting  to  make 
a  decision  on  whether  or  not  he  is  going  to  prosecute  an  individual. 
You  have  the  individual  saying,  "I  am  innocent."  Well,  the  U.S.  at- 
torney is  going  to  have  to  make  a  decision  on  whether  or  not  he  really 
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believes  that  charge,  and  if  he  does  believe  that,  then  why  should  the 
U.S.  attorney  recommend  that  this  person  be  committed  to  the  pretrial 
diversion  program,  when  in  the  final  analysis  he  comes  to  the  con- 
clusion, well,  the  man  is  not  innocent,  and  we  should  not  force  him 
into  going  into  a  year's  time  of  work  and  expending  the  taxpayers' 
money. 

Mr.  Cohen.  Mr.  Chairman,  could  you  yield  on  that  question? 

Mv.  Kastenmeier.  Yes. 

Mr.  Cohen.  I  would  like  to  ask  you,  sir,  in  your  experience,  how 
often  do  prosecutors  take  into  account  whatever  the  defendant  charged 
with  a  crime  happens  to  say  about  his  innocence?  Do  you  not  base 
your  decisions  to  go  before  a  grand  jury  on  what  information  you  have, 
and  rarely  regard  what  the  defendant  says  about  his  innocence  ? 

Mr.  Baise.  It  is  going  to  be  based  on  the  evidence,  sure.  But,  also 
you  have  to  take  into  consideration.  Congressman  Cohen,  that  there  is 
a  large  percentage  of  cases  which  are  given  to  the  Department  or  are 
brought  to  the  Department's  attention  because  of  lack  of  manpower, 
or  resources,  or  the  evidence  may  not  be  strong  enough  that  they  arc 
never  prosecuted  in  the  first  place.  And  yet,  at  this  point,  you  just 
turn  that  person  right  back  into  society.  Here  we  may  have  an  occasion 
to  give  this  person  the  kind  of  assistance  that  can  be  provided  under 
the  pretrial  diversion  program,  as  was  suggested  by  Mr.  Railsback 
earlier.  You  may  be  able  to  give  him  some  job  guidance,  counseling, 
and  then  you  may  give  him  psychiatric  aid,  you  may  be  able  to  give 
him  medical  aid. 

Mr.  Cohen.  I  understand  that,  but  I  think  what  the  chairman  is 
getting  at  in  terms  of  it  is  something  novel  to  us,  I  think,  to  suggest 
that  it  is  essential  for  either  rehabilitation  or  diversion  that  you  have, 
in  essence,  a  plea  or  an  acknowledgement  of  guilt.  You  know,  it  was 
not  too  long  ago  that  we  went  through  a  proceeding  where  we  witnessed 
nationally  where  there  was  a  plea  of  nolo  contendere  on  a  very  serious 
cha.rge,  and  I  wonder  what  would  be  the  Justice  Department's  theory 
about  that  ? 

Mr.  Baise.  It  was  a  plea  of  guilty  ? 

Mr.  Cohen.  Yes.  But,  nevertheless,  there  was  great  reservation  on 
the  part  of  that  individual  in  saying,  "Yes,  I  did  it."  And  I  would  as- 
sume that  he  would  still  be  capable  of  being  rehabilitated  without  a 
plea  of  guilty. 

Mr.  Batse.  I  would  hope  that  he  would  be  capable  of  being  re- 
habilitated, yes,  sir. 

JSIr.  Cohen.  I  have  no  further  questions. 

Mr.  Baise.  To  be  a  member  of  our  society  who  could  contribute 
something  in  his  remaining  years.  But,  I  think  it  is  also  important 
to  stress  here  that  we  are  not  seeking  to  have  that  person  give  us  a 
plea  of  guilty.  We  are  suggesting  tliat  in  your  congressional  intent 
portion  of  this  legislation,  that  you  allude  to  the  fact  that  if  a  person 
continues  to  maintain  his  innocence,  it  may  not  be  necessary  for  us  to 
allow  him  to  go  forward  in  this  program. 

Mr.  Cohen.  I  have  done  a  fair  share  of  prosecution  work,  as  well 
as  criminal  defense  work,  and  I  have  just  found  that  there  is  a  great 
reluctance  on  the  part  of  most  of  those  accused  of  crime  to  admit  their 
guilt  to  begin  with,  and  if  this  program  is  to  be  successful,  I  think 
that  we  just  have  to  not  count  that  as  a  significant  factor,  and  that 
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you  do  not  make  a  decision,  I  never  did,  on  tlie  basis  of  defendant's 
counsel  saying  tliat  he  maintains  his  innocence,  and  you  Avould  say, 
well,  I  have  the  facts  and  I  know  differently  or  at  least  I  think  I 
have  a  case.  And  I  think  we  ought  to  proceed  on  that  basis. 

lam  sorrj^  IMr.  Cha  i  rman. 

Mr.  IvASTEXMEiER.  Well,  I  appreciate  my  colleague's  comments.  But, 
I  was  interested  in  the  question  of  whether  it  was  thought  necessary 
from  a  narrow  prosecutorial  point  of  view,  or  whether  it  has  to  do 
with  some  sort  of  a  philosophic  notion  that  only  when  an  individual 
acknowledges  his  guilt,  or  perjures  himself,  so  to  speak,  should  we 
give  him  preferred  treatment,  or  what  else  ?  I  was  just  tr^dng  to  explore 
that. 

Mr.  Baise.  I  just  think  we  believe  that  he  ought  to  admit  that  maybe 
he  has  done  something  wrong  here,  based  on  the  evidence  that  we 
would  have;  therefore,  be  in  a  frame  of  mind  that  would  be  more 
conducive  to  rehabilitation.  But,  I  think  we  agree  on  the  fact  that  we 
should  not  force  him  into  this  guilty  plea  position. 

Mr.  Kastenmeier.  Along  that  line,  Mr.  Baise,  you  make  a  comment 
that  we  support  a  system  of  pretrial  diversion  for  certain  criminal 
defendants.  My  question  is,  what  certain  criminal  defendants? 

Mr.  Baise!  Getting  back  to  the  category  question? 

Mr.  Kaste-xmeier.  Yes.  Let  me  just  amplify  that  a  bit  further.  You 
talked  about  the  familiar  Brooklyn  plan  and  another  system  in  the 
eastern  district  of  Pennsylvania.  What  is  your  experience  or  that  of 
others  in  terms  of  categorical  or  guideline  standards  for  certain 
criminal  defendants  ?  Wiich  defendants  ? 

Mr.  Baise.  Well,  our  position  at  the  Department  would  be  to  allow 
the  U.S.  attorney  to  have  flexibility  in  detennining  what  type  of 
defendant  he  wants  to  bring  into  this  program.  The  only  study  that  I 
have  come  across,  wliich  was  brought  out  in  the  Senate  hearings,  which 
gives  you  any  breakdown  on  the  type  of  defendants  is  the  Genesee 
County  study  in  Michigan.  That  gives  the  type  of  defendant  that  the 
prosecutor  there  considered  to  be  eligible  for  pre-trial  diversion  pro- 
grams, and  also  it  brought  out  a  couple  of  interesting  facts  that  I 
tliink  we  have  all  tended  to  think  in  terms  of  the  juvenile  being  in- 
volved in  the  pretrial  diversion  program,  or  the  first-time  offender. 
Well,  the  study  in  Genesee  County  points  out  that  27  percent  of  their 
offenders  were  second  and  third  time  offenders  and  30  percent  of  the 
people  were  over  age  25.  So,  we  are  not  talking  about,  you  know,  the 
19,  20,  or  21  year  old  here  necessarily.  So,  we  Avould  just  say,  give  us 
as  much  flexibility  as  possible.  Do  not  tie  us  down  to  any  particular 
statutory  crime  because  getting  back  to  an  earlier  statement  by  the 
other  gentlemen  of  whom  may  be  eligible  for  rehabilitation,  take  the 
embezzler  at  age  50.  He  may  be  subject  to  rehabilitation  under  a  1-year 
program  such  as  this. 

]\Ir.  Kastenmeier.  Yes.  I  am  not  necessarily  urging  that  you  set 
down  categories  but  I  am  wondering  whether  there  is  an  intent 

Mr.  Baise.  I  do  not  think  there  is  any  particular  category  that  we 
would  want  to  see  legislatively  included,  no. 

Mr.  IvASTEXMEiER.  I  yield  to  the  gentlemen  from  Massachusetts. 

Mr.  Baise.  Excuse  me,  Mr.  Chairman.  The  listing  of  the  types  of 
crimes  involved  in  tlie  Genesee  project  is  on  page  457  of  the  hearings 
of  the  Community  Supervision  and  Services  Act  dated  May  27,  1973, 
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and  it  indicated  that  the  largest  number  of  offenders  involved  in  that 
procrram,  100  larceny  from  a  bnildinf;,  and  then  there  is  a  drop  down 
to  20  indecent  exposure,  and  17  breaking  and  entering,  16  larceny 
from  auto,  and  then  it  just  goes  down  to  5,  4,  3,  and  1.  So,  far  as  I 
know,  this  is  the  best  evidence  of  the  type  of  offender  that  has  been 
diverted  under  the  program  in  that  county. 

Mr.  Kastexmeier.  The  gentleman  from  ^Massachusetts  ? 

Mr.  Drinaist.  Thank  you  very  much,  Mr,  Chairman. 

I  am  wondering  in  your  testimony  what  is  precisely  the  role  of 
the  U.S.  attorney?  You  insisted  that  he  be  present  at  every  moment 
and  that  at  no  point  in  time,  as  I  read  your  testimony,  can  the  judge 
or  anybody  else  except  the  U.S.  attorney  have  any  discretion  over  this 
matter.  Would  this  not  really  inhibit  the  I'.S.  attorney,  that  if  they 
are  responsible  first,  last,  and  always,  for  these  cases,  are  they  not  likely 
to  be  inhibited  b}^  saying  that  it  is  easier  for  them,  it  is  safer  for  me 
to  send  this  man  through  the  ordinary  course  of  events  to  trial,  and 
possibly  to  a  prison  rather  than  to  take  this  experimental  approach  ? 

]Mr.  Baise.  I  would  hope,  no,  because  if  you  send  a  man  to  trial 
that  is  just  going  to  demand  more  and  more  and  more  time. 

Mr.  Drinax.  My  question  is,  is  not  this  an  inhibition  that  Mr. 
Railsback's  biU  seeks  to  present?  It  seeks  to  give  the  judge  the  critical 
decision  as  to  the  continuance  of  this  program,  and  yet  you  insist  that 
the  U.S.  attorney  be  involved  at  every  moment. 

INIr.  Baise.  Yes,  I  guess  that  is  just  where  we  disagree.  We  believe 
this  is  basically  a  prosecutional  decision  and  the  U.S.  attorney  ought 
to  have  that  right  to  be  present. 

Mr.  Drinan.  That  is  not  my  question. 

My  question  is,  would  this  not  inhibit  them  from  using  this  ? 

Mr.  Baise.  Inhibit  the  U.S.  attorneys  from  using  it?  I  do  not  think 
so. 

Mr.  Drinax.  Give  a  little  facts,  will  you  ? 

Mr.  Baise.  I  just  do  not  think  that  the  U.S.  attorney  would  be 
inhibited  from  utilizing  the  program.  It  comes  down  to  a  judgmental 
factor, 

Mr.  Drixax.  Do  you  have  any  evidence  of  that  ? 

Mr.  Baise.  No. 

Mr.  Drixax.  It  is  just  your  opinion  ? 

Mr.  Baise.  Yes. 

Mr.  ConEX.  Would  the  gentleman  yield  ? 

Mr.  Drixax.  Yes. 

Mr.  CoiiEx.  I  was  just  wondering,  to  follow  up  on  the  same  line  of 
questioning,  that  you  could  draw  an  analog;s^  where  you  have  someone 
in  the  mental  institution,  for  example,  on  a  finding  of  guilt  was  placed 
in  a  mental  institution  as  opposed  to  incarcerated,  and  then  you  have 
a  petition  on  behalf  of  the  person  to  be  released.  It  seems  to  me  that  in 
this  case  it  is  ordinarily  opposed  by  county  attorneys,  district  attorneys 
and,  as  a  matter  of  form,  that  the  court  ultimately  makes  the  deter- 
mination as  to  whether  or  not  society  would  be  safe.  If  that  decision 
M-ere  left  with  the  district  attorney  or  the  U.S.  attorney,  the  changes 
are  that  he  would  not  take  that  societal  risk  in  releasing  the  person 
from  the  institution  itself.  They  would  be  less  inclined  to  do  so,  at 
least  that  is  what  my  experience  was.  We  were  always  opposed  to 
such  releases,  and  put  the  burden  upon  the  institution  or  the  person 
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seekin<^  the  release,  and  the  court  made  the  decision,  and,  therefore, 
the  State's  attorney  was  not  in  a  spot  saying  we  are  going  to  turn 
this  person  loose  who  might  be  a  pyromaniac  or  whatever,  because 
the  doetor  says  he  is  safe  enough  to  go  back  into  society.  Tlie  inclina- 
tion, it  seems  to  me,  always  was  to  oppose  it  and  put  the  burden  on 
the  court  and  not  the  attorney  himself. 

]Mr.  Drixan.  I  thank  the  gentleman  from  Maine  for  an  excellent 
answer  to  my  question. 

On  page  5  of  your  testimony,  Mr.  Baise,  you  get  very  moralistic 
here,  and  this  has  been  gone  over  before.  But  do  you  think  that  you 
actually  increase  or  strengthen  S.  708  in  the  moralistic  tones  that  it 
says  here,  that  the  accused  person  must  accept  responsibility  for  his 
behavior  and  admit  the  need  for  such  a  system,  and  then  you  go  on 
and  say  that  defendants  who  are  insistent  upon  their  innocence  would 
not  be  eligible  for  placement.  Well,  it  seems  to  me  that  you  are  induc- 
ing people  to  say  that  sure,  I  am  guilty,  and  I,  therefore,  should  not 
have  done  it  in  order  to  got  out  of  jail,  and  that  Avhen  you  say  that 
there  is  a  requirement  that  the  defendant  be  disqualified  from  even 
consideration  for  pretrial  diversion  in  the  absence  of  an  admission 
of  guilt,  or  his  failure  to  accept  responsibility  for  the  wrongful  con- 
duct, you  gq  bevond  S.  798,  it  seems  to  me. 

Mn  Baise.  Well,  Congressman  Drinan,  as  the  testimony  indicates, 
all  we  are  suggesting  at  this  point  is  that  you  include  in  your  con- 
gressional historv^  a  statement  about  this  point.  If  you  do  not,  then  the 
Department  of  justice  would  be  able  to  accept  S.  798,  but  ours  is  just 
a  suggestion  that  the  person,  if  he  continues  to  stoutly  maintain  his 
innocence,  brings  us  back  into  a  position,  or  the  U.S.  attorney  back 
into  a  position,  of  saying  either  I  am  going  to  prosecute  or  I  am  going 
to  turn  the  man  loose.  Do  you  feel  that  you  absolutely  cannot  go  along 
with  including  such  a  statement  in  the  history  ?' 

Mr.  Drixax.  I  am  just  asking,  you  understand,  that  I  do  not  under- 
stand wh}'  you  go  into  that. 

]Mr.  Batse.  The  reason  we  believe  that  the  man  ought  to  indicate  to 
us  that  he  is  either  not  innocent,  or  has  some  repentant  type 
attitude,  is  that  we  believe  that  if  an  individual  believes  that  he 
has  done  something  wrong,  that  he  is  a  better  candidate  for  rehabili- 
tation at  that  point. 

Mr.  Drtxax.  I  have  been  in  penal  work  for  15  years  or  more  and  if 
a  prisoner,  or  an  inmate,  or  an  accused,  thinks  he  can  get  freedom  by 
confessing  guilt  and  sayins"  he  will  never  do  it  again,  he  will.  This  is 
a  very  unreliable  type  of  thing  and  to  insist,  and  to  force,  and  to 
intimidate  him,  and  to  shame  him  and  humiliate  him — and  say — admit 
guilt  before  we  even  consider  you  for  this — seems  to  me  fundamentally 
unrealistic. 

Mr.  Baise.  Again,  we  have  not  requested  that  this  be  included  in  the 
actual  statute  itself.  We  are  asking  for  guidance  from  the  legislative 
branch  in  this  area. 

Mr.  Drixax.  That  is  not  what  your  statement  says. 

Mr.  Baise.  I  believe  it  does.  It  says :  "However,  we  believe  it  would 
be  advisable  to  reenf  orp e  this  with  a  statement  of  congressional  intent." 

Mr.  Drtxax.  Prior  to  that,  sir,  you  say  that  the  Department  of 
Justice  "has  supported  a  requirement  that  a  defendant  be  dis()ualified 
from  consideration  for  pretrial  diversion  in  the  absence  of  his  admis- 
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sion  o|  guilt,  or  his  failure  to  accept  responsibility  for  the  wrongful 
conduct  on  which  the  charges  are  based,"  at  the  top  of  page  5. 1  wonder 
if  Mr.  Xelson  would  comment  on  the  position  of  the  Bureau  of  Prisons 
and  could  he  give  us  just  a  ball-park  figure  of  how  many  people  he 
^ould  feel  would  be  consistent  for  pretrial  diversion  and  how  many 
would  make  it? 

Mr.  Xelsox.  Mr.  Congressman,  judging  from  the  legislative  intent 
Df  S.  798,  they  anticipated  approximately  10  percent  of  the  cases  filed 
could  be  deferred  to  pretrial  diversion.  In  1973,  there  were  approxi- 
matelv  40,000  cases  in  the  United  States  filed.  That  would  be  about 
4,000." 

Mr.  Drinax.  4,000? 

Mr.  Nelsox.  That  is  correct.  That  would  amount  to  about  4,000  cases. 

Mr.  Drixan,  How  do  you  arrive  at  the  10  percent  ? 

Mr.  Xelsox.  That  was  the  legislative  intent  of  _S.  798,  in  their  testi- 
mony and  their  background  work  where  they  indicated  that  they  set  a 
target  for  approximately  10  percent. 

Mr.  Drixax.  Could  you  spell  out  the  category  ?  Who  was  in  the  10 
percent  ? 

Mr.  Xelsox.  They  did  not  spell  out  the  categories. 

]Mr.  Drixax.  Well,  roughly,  did  they  ? 

Mr.  Xelsox.  No. 

Mr.  Drixax.  I  recall  their  testimony  some  months  ago.  Would  they 
be  all  first  offenders  mostly  ? 

Mr.  Nelsox.  Well,  they  were  concentrating  and  I  think  the  legisla- 
tive intent  again  was  the  first  offender  was  to  be  concerned  but,  again, 
they  did  not  want  to  restrict  it  or  limit  it  to  strictly  the  specific  classifi- 
cation of  first  offenders. 

Mr.  Drixax.  Is  the  10  percent  a  minimimi  or  a  target  or  what? 

Mr.  Nelsox.  We  extracted  it. 

Mr.  Drixax.  "Wlio  is  we  ? 

Mr.  Nelsox.  The  staff  of  the  Bureau  of  Prisons  who  were  working  on 
our  proposal  here.  We  extracted  this  from  the  testimony  on  the  Senate 
bill  wherein  the  counsel  to  the  Committee  on  Penitentiaries  had  listed 
target  cities  and  listed  the  number  of  clients  they  anticipated  under 
this  bill  and  from  that  we  determined  that  10  percent  was  the  figure 
thev  were  using  and  we  applied  this  across-the-board  to  1973. 

Mr.  Drixax.  So  of  the  40,000  accused,  4,000  roughly  would  go  into 
pretrial  diversion? 

Mr.  Nelsox.  Yes,  sir.  That  is  what  we  are  assuming  is  the  intent  of 
the  Senate  and  the  intent  of  the  Congress. 

Mr.  Drixax.  Tell  me  this :  Of  those  40,000  how  many  actually  go  to 
the  Federal  prison,  roughly  ? 

Mr.  Nelsox.  Let  me  see.  Of  the  40,000  that  gets  me  approximately — 
in  fact,  I  can  give  you  the  figure  that  47  percent  of  those  that  are  con- 
victed will  end  up  in  a  Federal  prison.  The  remainder  will  be  on 
probation. 

Mr.  Drixax.  Now,  I  am  just  trj^ing  to  figure  out  the  makeup  of  this 
40,000  accused  of  Federal  crimes  and  how  many  of  those  eventually  go 
to  a  prison :  how  many  go  on  parole  and  probation  and  that  sort  of 
thing,  and  finally,  how  many  of  them  never  darken  the  doors  of  the 
Federal  prisons? 

Mr.  Nelsox.  I  just  have  to  say  that  T  do  not  have  that  specific  infor- 
mation, I  will  be  glad  to  get  that  information,  but  I  do  not  have  it. 
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Mr.  Drixax.  It  would  be  helpful,  at  least  to  me,  because  I  do  not 
know  the  group  that  we  are  talking  about ;  that  if  somebody  is  accused 
of  a  Federal  crime,  ordinarily,  it  is  pretty  serious  and  that  they  do  have 
various  ways  of  pretrial  diversion  now,  as  you  know  better  than  I, 
parole  and  probation,  and  that  type  of  thing.  But,  I  just  do  not  know 
the  group,  the  10  percent  that  we  are  talking  about,  from  what  category 
they  would  come.  So,  any  further  information  on  that,  on  how  realisti- 
cally this  would  affect  Federal  prison  population  woidd  be  helpful  to 
mo  at  least. 

Mr,  Kastexmeier.  I  think,  following  up  on  the  gentleman's  from 
INIassachusetts  observation,  it  would  be  xevy  useful  if  the  Justice  De- 
partment could  give  us  figures  from  the  past  several  years  of  the  total 
filings,  plus  disposition  in  terms  of  incarceration,  probation  or  what- 
ever. And,  furthermore,  what  percentage,  whether  it  is  10  percent  or 
whatever,  projecting  into  the  future,  if  either  of  these  bills  is  enacted, 
or  whether  your  jDresent  programs  are  continued,  what  number  would 
be  diverted  ?  This  is  so  we  can  comprehend  the  scope  of  the  legislation 
and  of  present  dispositions  in  the  Federal  system. 

Mr.  Baise.  Mr.  Chairman,  I  have  seen  and  reviewed  this  study  by  the 
Bureau  of  Prisons  where  they  come  up  with  this  4,000  figure  based  on 
the  40.000  total  and  I  think  we  would  have  to  admit  that  we  are  all  in 
sort  of  a  twilight  zone  here  trying  to  determine  what  offenses  we  are 
going  to  l)e  talking  about.  That  is  the  reason  we  are  asking  in  our  re- 
quest to  3'ou  to  keep  the  legislation  in  the  broadest  sort  of  way  so  that 
we  have  a  great  deal  of  flexibility  hero  in  the  first  year  or  two  in  mak- 
ing determinations  on  what  crimes  to  consider  and  what  individuals 
we  bring  into  the  program. 

Mr.  Kastexmeier.  I  appreciate  that  and  I  was  not  asking  for  cate- 
gories of  offenses  or  even  types.  But,  merely  as  opposed  to  all  those 
again  who  are  arrested  or  charged  with  Federal  crimes,  what  disposi- 
tion is  made  of  the  grand  total. 

Mr.  Baise.  Yes,  we  can  do  that. 

]Mr.  Kastexmeier.  And  how  many  presently  appear  to  be  qualified 
for  pretrial  diversion  under  the  present  system  and  whether  either  of 
these  bills  cliange  that  in  terms  of  projections  of  numbers  and,  if  so, 
how  much.  This  would  be  very  helpful  to  us. 

Mr.  Baise.  We  will  attempt  to  do  our  best  on  that. 

[Subsequently,  on  March  15,  1974,  the  Department  of  Justice  sup- 
plied the  following  information :] 

Department  of  .Justice, 
Washinffton,  D.C.,  March  15, 1974. 
Hon.  Robert  W.  Kastexmeier, 

Chairman,  Siidcommittee  on  Courts,  Civil  Liberties  and  the  Administration  of 
Justice  of  the  Committee  on  the  Judiciary,  House  of  Representatives,  Was?i- 
ington,  D.C. 

Dear  Mr.  Chairman  :  I  am  writing  with  regard  to  tlie  supplementary  informa- 
tion reqiiesterl  )).v  your  Subcommittee  on  Courts,  Civil  Liberties  and  the  Admin- 
istration of  Justice  relative  to  the  February  6,  1974  hearing  on  H.R.  9007  and 
S.  798.  During  the  Justice  Department's  testimony  several  questions  were  asked 
about  the  numerical  composition  of  the  candidates  whom  we  anticipate  would 
be  eligible  for  a  pre-trial  diversion  program.  Information  was  also  requested 
concerning  the  disposition  of  criminal  charges  filed  in  U.S.  District  Courts  by 
ma.ior  offen.«e  categories  during  fiscal  year  1973.  Since  we  did  not  have  this  spe- 
cific information  at  hand  at  the  time  of  our  testimony  we  are  submitting  it  here- 
with in  accordance  with  the  Subcommittee's  request. 

Predicting  the  precise  number  of  pre-trial  diversion  program  participants 
during  the  initial  year  is  an  uncertain  process  at  best.  The  fact  that  eligibility  for 


36 

the  program  is  the  prerogative  of  some  90  U.S.  Attorneys  and  a  larger  number  of 
judges  and  magistrates,  precludes  any  exact  methodology  for  identifying  this 

target  group.  ,     ^     .t_      4.  « 

A  very  reasonable  approach  to  this  problem,  however,  was  made  by  the  staff 
of  the  Subcommittee  on  National  Penitentiaries  of  the  Senate  Committee  on  the 
Judiciary  in  July,  1972.  Their  method  involved  identifying  the  criminal  cases 
filed  in  36  of  the  major  judicial  districts  in  1968  and  1969  by  offense  category  of 
defendants  who  had  no  prior  criminal  record.  From  this  group  they  assumed  that 
approximately  20%  of  the  first  offenders  who  were  charged  with  non-violent 
crimes  could  reasonably  be  considered  as  candidates  for  this  diversionary  pro- 
gram. The  number  of  candidates  identified  through  this  procedure  amounted  to 
approximately  10%  of  the  total  number  of  criminal  cases  filed  in  the  selected  dis- 
tricts in  both  1969  and  1968. 

The  10%  factor  was  used  by  the  Bureau  of  Prisons  as  a  rule  of  thumb  for  pro- 
jecting pre-trial  diversion  eligibles  not  because  of  its  irrefutable  methodology  but 
because  it  was  considered  to  represent  the  legislative  intent  of  the  Senate.  The 
methodology  could,  of  course,  be  refined  to  take  into  consideration  the  fact  that 
approximately  25%  of  the  criminal  cases  filed  would  be  terminated  by  dismissal 
or  acquittal  and  would  generally  not  be  considered  as  part  of  the  universe  of  pre- 
trial diversion  eligibles.  This  refinement  would  in  effect  reduce  the  universe  of 
eligibles  in  fiscal  year  1973  from  approximately  40,000  to  30,000  which  in  turn 
reduces  the  number  of  anticipated  eligibles  from  4,000  to  3.000.  The  fallacy  wiMi 
such  calculations  is  that  the  validity  of  the  methodology  is  based  upon  a  series  of 
fundamental  critical  assumptions  which  may  or  may  not  relate  to  actual  practice. 

Tlie  attached  table  was  prepared  to  provide  the  information  requested  con- 
cerning the  number  of  criminal  cases  filed  in  fiscal  year  1973  and  their  eventual 
dispositions.  This  table  was  prepared  from  information  contained  in  the  1973 
Annual  Report  of  the  Director  of  the  Administrative  Ofiice  of  the  United  States 
Courts.  It  contains  the  actual  number  of  criminal  cases  filed  in  the  U.S.  Judicial 
Districts  of  the  50  states  and  the  District  of  Columbia  by  major  offense  category 
and  projects  the  dispositions  based  upon  the  rates  of  dispositions  for  the  criminal 
cases  terminate<l  in  fiscal  year  1973. 

Finally,  I  would  like  to  take  this  opportunity  to  reiterate  the  Department's 
position  with  regard  to  the  administration  of  funds  to  be  appropriated  for 
counseling,  supervision  and  other  services  for  persons  diverted  from  prosecution. 
We  prefer  the  language  of  S.  798. 

Under  the  terms  of  S.  798,  diversion  services  would  be  provided  with  the 
flexibility  necessary  to  meet  the  requirements  and  resources  of  each  district  in 
which  the  program  is  administered.  Services  could  be  provided  directly,  either 
through  utilization  of  U.S.  Probation  Ofiicers  on  a  cost-reimbursable  basis  or 
through  contract  with  existing  agencies  and  organizations  capable  of  providing 
such  services. 

The  responsibility  for  the  delivery  of  these  Rer\'ices  should  rest  in  the  De- 
partment of  Justice  which  supervises  the  United  States  Attorneys  and  administers 
the  Federal  Bureau  of  Prisons  with  the  necessary  staff  and  expertise  to  provide  or 
contract  for  them.  The  Bureau  of  Prisons-  has  experience  in  this  area  through 
similar  i-e.sponsibilities  both  with  the  administration  of  Title  II  of  the  Narcotic 
Addict  Rehabilitation  Act  and  of  community  treatment  programs  throughout  the 
country. 

Thank  you  for  affording  us  the  opportunity  to  provide  additional  information 
regarding  this  matter. 
Sincerely, 

W.   ViXCENT  RaKESTRAW, 

Assistant  Attorney  General. 
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Mr.  Daxielson.  Mr.  Cliairniiin,  may  I  ask  a  question?  Is  there  any 
reason,  since  you  have  a  statistical  division,  Avhy  you  would  not  give 
a  breakdown  on  the  types  of  otfenses?  There  are  certain  types  of  busi- 
ness oli'enses  which  are  criminal  in  nature,  but  have  no  violence  of  fac- 
tor or  anything  attached.  I  think  that  would  be  useful. 

Mr.  Baise.  Yes,  we  can  give  you  that  cold  breakdown  of  just  indi- 
viduals involved.  Fine  tuning  it  to  the  extent  that  we  would  all  like 
to  have  it  would  be  maybe  a  little  more  difficult. 

Mr.  Kastexmeier.  The  gentleman  from  Massachusetts? 

JNlr.  Drinax.  Thank  you  very  much. 

]Mr.  KASTEx:srEiER,  The  gentleman  from  Maine  ? 

Mr.  CoHEX.  Thank  you,  Mr.  Chairman. 

Let  me  say  for  the  record  and  for  those  in  attendance  that  I  am  al- 
ways flattered  whenever  I  am  able  to  provide  an  enlightenment  to  Con- 
gressman Drinan's  dilemmas.  It  is  not  often  I  can,  but  occasionally.  I 
think  that  the  point  he  makes  on  contrition  for  a  sin  as  the  beginning 
of  redemption  and  that  is  an  accepted  religious  tradition.  But  what  he 
is  saying  is  that  it  is  not  an  acceptable  tenet  as  far  as  penal  work. 

Mr.  Drixax.  I  wish  that  your  tenets  were  as  good  as  your  law. 

Mr.  CoHEx.  I  Avould  like  to  turn  to  page  5  of  S.  798.  Do  you  have  a 
copy  of  Senator  Burdick's  bill  ? 

Mr.  Baise.  Yes,  I  do. 

Mr.  Cohex.  I  would  just  like  to  get  your  opinion  about  this,  what 
appears  to  be  a  very  broad  immunity  in  terms  of  the  top  of  the  page, 
where  it  says : 

No  statements  made  by  the  defendant  while  participating  in  such  a  program, 
no  information  contained  in  any  such  report  made  with  respect  thereto,  and  no 
statement  or  other  information  concerning  his  participation  in  sucli  programs 
shall  be  admissible  on  the  issue  of  guilt  of  such  individual  in  any  judicial  pro- 
ceeding involving  such  offense. 

And  I  am  wondering  whether  the  Department  of  Justice  also  sup- 
ports that  and  whether  or  not  that  imposes  any  undue  burden,  in  your 
opinion,  on  the  prosecution  but,  more  importantly,  I  guess,  what  about 
the  use  of  statements  about  his  innocence  ? 

Mr.  Baise.  Well,  to  answer  your  first  question,  we  would  concur  with 
that  statement.  And  in  answer  to  your  second  question,  do  we  think  it 
would  put  an  undue  burden  on  the  prosecutor,  no,  we  do  not.  "\Ve  think 
I'that  if  there  is  a  burden,  he  should  then  meet  it  at  this  point,  and  he 
should  not  take  advantage  of  any  rehabilitative  statements  or  steps 
taken  bv  the  individual,  so  that  is  where  we  would  go  along  with  that. 

Mr.  CoHEx.  And  there  would  be  nothing  to  preclude  the  use  of  such 
statements  or  report  bearing  upon  his  innocence  to  be  introduced  in  any 
criminal  proceeding  then? 

]Mr.  Batse.  I  do  not  see  any  problem  with  that,  no. 

Mr.  CoHEx.  That  is  all  I  have. 

Thank  j'ou  for  your  testimony. 

Mr.  Kastexmeier.  The  gentleman  from  California? 

Mr.  Daxieesox.  I  have  no  questions.  And  I  have  been  in  another 
•meeting  and  I  am  late.  T  am  sorry  that  I  missed  the  earlier  portion, 
■but  I  will  try  to  make  up  for  it. 

Mr.  Kastexmeier.  We  are  happy  to  have  you  in  any  event. 

Does  counsel  have  any  questions  ? 

Mr.  Dixox.  Ju.st  one. 
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Mr.  Baise,  you  stated  one  of  the  reasons  why  you  support  the  Senate 
version  is  because  there  is  no  provision  in  the  House  bill  that  the  court's 
decision  regarding  the  ultimate  disposition  of  the  charges  be  based 
upon  the  success  or  failure  of  the  rehabilitative  scheme.  I  think  you 
may  be  mistaken  on  that,  and  I  would  like  to  call  your  attention  to 
page  5  of  the  Senate  bill.  The  scheme  provided  there  requires  that  the 
charges  shall  be  dismissed  upon  the  expiration  of  12  months  if  the  pro- 
bation has  not  been  dropped  earlier.  There  is  a  requirement  that  they 
shall  be  dismissed  after  12  months,  whereas  the  House  bill  on  page  5 
provides  that  they  may  be  dismissed  by  the  Court  after  12  months,  only 
following  a  consultation  with  the  probation  officer  and  the  U.S.  attor- 
ney. So,  it  is,  therefore,  the  House  version  which  does  not  mandate  the 
dropping  of  charges.  The  Senate  version  does.  Did  you  mean  to  say  you 
favored  the  House  version  there,  rather  than  the  Senate  version  ? 

Mr.  Baise.  No  ;  I  think  we  want  to  favor  the  Senate  version  because 
we  believe  that  we  will  have  reports  which  will  have  to  be  turned 
over  to  the  judge  before  he  makes  the  decision  and  the  House  bill 
says  it  may  be  dropped  at  the  end  of  12  months.  We  think  that  the 
program  ought  to  be  ended  at  the  12-month  period.  I  tried  to  determine 
on  what  grounds,  both  in  the  other  testimony  and  in  the  department 
that  we  chose  12  months,  and  it  just  appears  that  the  reason  for  that 
is  fairly  arbitrary ;  that  you  get  much  beyond  that  period  of  time  and 
the  offender  may  want  to  take  his  chances  in  going  through  with  the 
trial.  If  you  get  under  that  period  if  time,  you  may  not  have  sufficient 
time  to  rehabilitate  him  so  we  feel  that  12  months  is  sufficient  and  you 
ought  to  cut  off  the  program  at  that  point. 

Mr.  Dixox.  Thank  you. 

Mr.  K^vsTEXMEiEK.  Thank  you  very  much,  Mr.  Baise,  for  your  testi- 
mony on  behalf  of  the  Justice  Department  this  morning  and  both  of 
your  colleagues. 

Mr.  Baise.  Thank  you. 

Mr.  Kastenmeier.  Next  the  Chair  would  like  to  call  Mr.  Phillip 
Ginsberg;  the  public  defender  of  Seattle-King  County  office  of  public 
defender,  and  Marshall  Hartman,  national  director.  National  Legal 
Aid  and  Defender  Association.  Are  either  present? 

ISIr.  Hartman.  Yes,  Congressman.  I  am  Marshall  Hartman  of  tlie 
National  Legal  Aid  and  Defender  Association.  Mr.  Ginsberg  placed 
a  call  that  he  was  delayed  on  an  Amtrak  train,  caught  somewhere  be- 
tween New  York  and  Washington.  And  I  spoke  to  him  yesterday  and 
he  told  me  he  was  leaving  on  the  6 :30  train  from  New  York,  but  he 
is  not  here  yet,  and  I  am  prepared  to  testify.  However,  I  wonder  if 
there  are  other  witnesses  so  you  could  pass  us  to  the  end  ? 

Mr.  Kastexmeier.  Yes ;  we  can  call  another  witness  and  if  he-  does 
not  appear  by  then,  you  can  testify. 

Mr.  Hartmax.  Yes,  sir. 

Mr.  Kastenmeier.  At  this  time  the  Chair  would  like  to  call  Mr. 
Robert  F.  Leonard,  prosecuting  attorney,  Genesee  County,  Flint, 
Mich. 
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TESTIMONY  OF  ROBERT  F.  LEONARD,  ESQ.,  PROSECUTING 
ATTORNEY,  GENESEE  COUNTY,  FLINT,  MICH. 

^Ir.  Kastenmeier.  ]Mr.  Leonard,  you  have  a  37-page  document  here, 
and  I  wonder  if  you  could  summarize  it  a  bit. 

Mr.  Leonard.  Yes,  I  do  not  propose  to  read  it. 

Mv.  Kastenmeier.  We  would  like  to  accept  your  statement  in  full, 
and  it  will  be  made  a  part  of  the  record  and  you  may  proceed  as  you 
wish. 

[Mr.  Leonard's  statement  appears  at  p.  59.] 

Mr.  Leonard.  Mr.  Chairman,  and  members  of  the  committee,  first, 
let  me  express  my  appreciation  for  being;  invited  to  appear  today  to 
talk  about  a  very  important  matter:  Diversion  from  the  criminal  jus- 
tice system.  First.  let  me  also  say  that  I  regret  that  this  is  not  a  com- 
mittee on  how  airlines  treat  passengers,  because  I  would  like  to  testify 
on  that  also.  I  normally  do  not  appear  before  a  committee  in  a  ski 
sweater  and  a  beard,  but,  unfortunately,  they  have  not  found  my  bag- 
gage yet  coming  in  here,  and  I  had  to  come  in  from  California.  So,  if 
you  have  a  chance  in  this  committee  to  discuss  the  treatment  of  pas- 
sengers by  airlines,  I  would  like  to  testify  in  the  future. 

]Mr.  Danielson.  ]May  I  assist  the  gentleman  ?  I  come  in  from  Cali- 
fornia pretty  often,  and  I  recommend  the  old  satchel-type  briefcase 
and  carry  it  all  with  you. 

Mr.  Leonard.  I  usually  do  that  but,  unfortunately,  I  was  out  there 
4  or  5  days,  and  I  had  two  or  three  speeches  on  the  west  coast,  so  I  had 
to  take  more  things  with  me.  So,  again,  I  apologize  for  my  appearance. 

]Mr.  Ivastenmeier.  It  is  quite  all  right. 

Mr.  Leonard.  Let  me  first  observe  what  the  chairman  has  observed. 
I  have  given  you,  I  think,  kind  of  an  extensive  discussion  of  our  posi- 
tion on  diversion.  I  had  the  pleasure  of  appearing  before  Senator 
Burdick's  committee  last  spring  to  discuss  the  Senate  bill  and,  at  that 
time,  also,  I  entered  a  prepared  statement,  and  some  of  it  is  in  this 
statement  I  have  given  you. 

But,  I  have  also  tried  to  compare  the  two  bills  and  made  certain 
observations  regarding  the  bills.  Let  me  start  by  saying  that  we  have 
been  in  the  business  of  diversion  now  since  about  1965.  At  the  present 
time,  we  are  processing  over  1.000  offenders  a  year  and  probably  we 
will  be  increasing  that,  as  time  goes  on.  The  whole  basis  of  diversion, 
in  my  estimation,  is  the  Drosecutors's  discretion. 

I  am  also  somewhat  concerned  with  legislation  which  deals  with 
the  prosecutor's  discretion,  as  we  have  in  this  j^iece  of  legislation, 
although  I  support  the  concept  of  the  legislation  and  its  general  con- 
tent, primarily  because  it  would  provide  services  that  prosecutors 
need  for  diversion.  However,  I  have  some  serious  questions  about  some 
of  the  provisions  of  the  bill,  particularly,  as  it  relates  to  what  I  deem 
to  be  infringements  on  the  prosecutor's  discretion;  that  is,  the  con- 
stitutionality of  the  bill  as  it  relates  to  the  separation  of  powers.  We 
are  in  the  executive  branch  of  the  Government,  and  I  would  submit 
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that,  it  is  the  common  law  prerogative  of  a  prosecutor  to  decide  wlio 
is  going  to  be  prosecuted  and  what  the  charge  is  going  to  be.  I  believe 
that  too  often  certain  legislative  acts  manifest  a  deep  suspicion  of 
prosecutors  in  trying  to  take  some  of  these  prerogatives  away  from 
them.  It  may  well  be  that  some  of  this  is  justified,  but  notwithstand- 
ing whether  it  is  justified  or  not,  it  seems  to  me  that  we  have  to  abide 
by  the  constitutional  mandate,  and  that  is,  we  are  a  member  of  the 
executive  branch  and  have  certain  prerogatives  and  those  prerogatives 
are  important  to  us.  We  intend  to  fight  for  them. 

So  savinof.  I  am  here  to  discuss  what  I  believe  mierht  be  infringe- 
ments  on  these  prerogatives  based  on  this  particular  bill.  I  support  the 
bill,  and  its  basic  general  concept :  diversion.  I  have  lived  with  it  now 
since  I  have  been  a  prosecutor.  We  initiated  the  program  of  deferred 
prosecution,  which  is  a  diversion  program  back  in  1965  so,  obviously, 
I  support  it.  I  believe  probably  that  our  program  is  the  first  official, 
organized  diversion  program  in  the  United  States,  and  I  do  not 
think  that  is  a  particular  achievement,  but  the  fact  of  the  matter  is 
we  have  a  great  deal  of  experience  with  it. 

The  National  District  Attorneys  Association  has  published  a 
"Prosecutors  Manual  on  Screening  and  Diversion  Programs,"  and  it 
is  here,  and  our  program  is  discussed  within  it,  pursuant  to  a  research 
investigation  of  the  program  done  by  the  Univei-sity  of  Michigan 
Tpor  the  State  Plannng  Agencies  of  the  LEAA,  and  this  manual  is 
iivailable  to  anybody  who  would  want  it. 

I  think  that  there  is  a  very  important  distinction  that  you  have  to 
ma'ke,  and  I  have  heard  it  made  in  some  of  tlie  testimony  today.  There 
is  a  substantial  difference  between  a  diversionary  program  for  juve- 
nile offenders  and  adult  offenders.  I  am  not  sure  of  the  breakdown  in 
the  Federal  Government,  but  in  the  State  of,  say,  Michigan,  people 
under  IT  years  of  age  are  juveniles  and,  therefore,  are  not  generally 
susceptible  to  prosecution  as  an  adult  in  the  criminal  courts.  The 
method  of  handling  juveniles  is  substantially  different  in  our  State. 
In  the  strictest  sense,  we  do  not  employ  an  adversary  proceeding  gen- 
erally in  juvenile  court.  We  do  have  some  contested  cases,  but  generally 
there  are  very  few  contests  in  juvenile  court.  Therefore,  diversion  in 
the  juvenile  setting  is  different.  Intake  is  very  important,  and  specific 
diversion  units  are  very  important,  as  they  relate  to  juveniles. 

When  you  refer  to  adult  proceedings,  you  are  talking  about  a  dif- 
ferent concept  where  the  prosecutor  is  more  directly  involved  in 
making  decisions  on  who  shall  be  prosecuted  and  what  the  charge  will 
be.  Aaain,  Ave  talk  about  diversionary  units.  Our  whole  program  is 
conceived  with  the  utilization  of  many  community  resources.  I  think 
that  too  often  in  the  past  those  within  the  criminal  justice  system 
have  been  perhaps  somewhat  arrogant  in  deciding  that  they  laiow 
better  how  to  handle  the  problem  of  crime  and  what  to  do  with  crim- 
inals, and  how  to  solve  their  various  possible  psychological  problems. 
As  a  result,  those  within  that  system  seem  to  say  to  the  rest  of  the 
community,  which  has  various  resources,  experience,  and  expertise, 
that  once  that  person  commits  that  crime,  do  not  bother  us  any  more, 
it  is  our  "ball  game."  You  stay  away  from  us.  We  know  how  to  handle 
it,  and  the  handling  was  done,  as  history  indicates,  very  poorly.  Either 
they  were  sent  to  prison,  where  the  rehabilitation  rate  is  very,  very 
poor,  or  they  were  placed  on  probation,  where  supervision  was  some- 
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what  less  tlian  adequate.  The  result,  in  my  opinion,  is  that  we  have 
not  accomplished  the  desired  objectiv^es  through  the  traditional  crim- 
inal justice  system. 

I  have  been  in  the  prosecutor's  office  17  yeai^,  11  j^ears  as  the  elected 
prosecutor.  It  long  ago  became  clear  to  me  that  we  have  a  tendency  to 
"overkiir*  in  the  criminal  justice  system.  We  put  too  many  people  in 
the  sj'stem  itself,  and  we  should  be  more  concerned  about  selecting  out 
those  individuals  who  can  be  better  served  by  community  resources,  so 
that  we  can  "open  up"  the  criminal  justice  system.  Those  of  us  who 
talk  about  wanting  to  help  the  individual,  certainly  have  to  look  at  the 
other  negative  aspects,  such  as  the  impact  that  "mass-produced" 
criminal  cases  have  on  the  criminal  justice  system.  As  I  said,  I  think 
we  have  a.  tendency  to  "overkill."  Many  of  the  cases  that  are  in  the 
criminal  justice  system  can  be  removed  from  it  in  many  ways.  Pri- 
marily, it  is  my  opinion  that  the  best  way  is  diversion,  so  that  the 
criminal  justice  system  is  opened  to  the  cases  that  should  be  tried, 
either  by  juries  or  by  judges,  such  as  violent  crime,  public  corruption, 
organized  crime,  and  consumer  fraud.  Those  are  the  types  of  crimes 
that  we  should  certainly  deal  with  in  the  criminal  justice  system. 

Now.  our  program  results  in  a  diversion  of  about  30  percent  of  the 
felony  charges  we  file  every  year,  which  causes  our  county  court 
system  and  criminal  docket  to  be  the  most  current  in  the  State  of 
Michigan.  There  is  no  question  that  our  judges  are  very  supportive  of 
our  diversion  program  because  they  feel  that  it  has  a  direct  cause  rela- 
tionship to  the  fact  that  we  are  the  most  current  system  in  the  State. 
At  the  same  time,  the  discretion  and  the  decisionmaking  powers  in  the 
criminal  justice  system,  as  it  relates  to  diversion  in  our  community, 
are  solely  the  prosecutor's.  He  decides  who  will  be  prosecuted  and  what 
the  charges  will  be. 

"We  have  set  up  a  very  refined  criteria,  and,  that  is,  if  a  person  is 
charged,  and  if  he  fits  under  these  criteria,  and  also  under  our  general 
criteria  (which  were  commented  on  by  the  U.S.  Justice  Department 
in  referring  to  our  program),  he  is  eligible  for  diversion,  with  the 
general  criteria  being  eligibility  only  for  first  offenders,  and  non- 
violent crimes.  Now,  there  are  exceptions  to  that  rule.  There  have  to 
be  because  there  may  have  been  people  who  are  now  being  charged 
with  second  and  third  offenses,  and  if  we  had  had  a  diversion  program 
initially,  when  they  were  charged  the  first  time,  we  could  have  put 
them  into  the  program.  So,  we  have  to  decide  and  determine  what 
cases  will  go  into  the  program  on  an  individual  basis,  including  some 
possible  mutliple  offenders. 

We  have  a  diversion  unit  which  is  independent  of  the  prosecutor's 
office.  The  head  of  the  diversion  unit  has  11  people  who  work  for  him 
as  counselors,  chosen  independently  by  him.  The  policies  that  will  be 
followed,  obviously,  must  be  a  joint  determination  by  the  prosecutor's 
office  and  the  diversion  unit,  because  they  are  assisting  us  and  helping 
us  in  exercising  our  discretion.  When  an  individual  is  chargeable,  he 
is  eligible  for  diversion,  and  I  say  that  because  sometimes  they  are  not 
even  charged,  and  that  is  one  of  the  key  features  of  the  program :  to 
try  to  avoid  the  arrest  of  the  individual  and  the  accumulation  of 
records  which  follows.  We  want  to  try  to  prevent  that,  and  we  have 
fairly  well  organized  our  police  departments  so  that  they  now  recog- 
nize which  cases  will  be  subject  to  diversion  and  which  ones  probably 
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will  not.  The  individual  who  may  be  arrested  for  burtrlary.  if  it  is 
late  at  night,  obviously  has  to  be  taken  in.  At  least  in  our  jurisdiction 
he  does.  But,  the  very  next  day,  the  police  officer  is  in  our  office  and 
makes  out  a  form  in  relation  to  that  case,  if  and  when  it  fits  into  the 
criteria  for  immediate  scre^ninc;  by  the  prosecutor  to  the  diversion 
unit.  Then,  it  is  sent  to  the  diversion  "unit  where  one  of  the  11  counselors 
begins  a  more  intensive  workup  to  determine  whether  the  individual 
has  the  background  and  history  which  would  make  him  acceptable 
for  our  diversion  program.  That  is,  whether  there  are  any  factors 
which  we  should  be  aware  of  that  would  cause  him  not  to  be  acceptable 
for  the  program. 

At  the  present  time,  we  accept  about  75  percent  of  those  people  who 
are  diverted  by  the  initial  screening  process.  The  second,  screening 
process  is  done  by  the  diversionary  units,  by  the  professionals  them- 
selves. At  that  time,  after  between  7  and  10  days,  the  recommendation 
is  returned  to  us  as  to  what  should  be  done  with  the  offender. 

Now,  the  reason  for  that  is  that  we  have  to  make  the  ultimate 
decision.  We  cannot  give  to  another  agency,  an  outside  agency,  the 
decisionmaking  power  of  the  prosecutor.  That  is,  the  prosecutor  has  to 
decide  who  will  be  prosecuted.  We  must  make  that  decision,  even  where 
our  decision  may  be  based,  to  a  great  extent,  on  the  recommendation  of 
the  diversionary  unit.  In  all  of  the  years  that  we  have  been  involved 
with  the  program,  I  think  it  has  only  been  on  one  or  two  occasions 
where  we  have  rejected  the  recommendation,  and  we  have  processed 
now,  in  the  8  or  9  years  we  have  had  the  program,  over  4,500  individ- 
uals. We  reply  very  heavily  on  their  proven  expertise,  their  thorough 
investigation,  and  their  considered  judgment. 

Mr.  JDanielson.  Mr.  Chairman,  may  I  ask  a  question  at  this  point? 

Mr.  Kastenmeier.  Yes,  of  course. 

Mr.  Danielson.  You  mention  that  the  diversion  unit  is  independent 
of  the  prosecutor's  office,  and  you  have  alluded  to  that  two  or  three 
times.  Would  you  give  us  just  a  little  outline  of  how  it  is  set  up,  how 
it  is  governed,  financed,  budgeted,  operated,  and  so  forth  ? 

INIr.  Leonard.  Obviously,  I  used  the  term  "independent"  because  the 
director  runs  his  own  program.  And,  I  mentioned  to  you  that,  ob- 
viously, the  issues  of  policy  and  what  cases  are  going  to  be  handled, 
and  what  cases  will  not  be  handled,  have  to  be  made  in  a  joint  deci- 
sion with  the  prosecutor. 

Mr.  Danielson.  How  is  he  selected  ? 

Mr.  Leonard.  Well,  he  is  selected  by  me.  He  is  selected  by  me,  and 
that  is  what  I  want  to  discuss.  He  has  to  be  selected  by  me.  Now,  I 
could  put  him  "out  of  business"  by  just  deciding  not  to  divert  any 
more  people  to  the  program. 

ISIr.  Danielson.  What  you  have  really  done,  you  have  set  up  sort 
of  an  autonomous  unit  within  your  office  ? 

Mr.  Leonard.  It  is  semiautonomous  and  is  in  liaison  with  my  office. 
I  still  have  some  control  in  the  sense  that  it  is  my  discretion  which  the 
unit  is  helping  me  exercise,  and  I  have  placed  it  in  the  position' where 
the  program  is  independently  funded.  Its  director  develops  his  own 
programs,  and  its  own  concepts  on  rehabilitation.  He  does  not  have 
to  discuss  those  with  me.  He  does,  on  many  occasions,  since  the  pro- 
gram, if  there  is  any  failure  in  it,  such  would  reflect  on  me,  because  it 
is  a  program  that  we  initiated.  So,  I  have  to  have  some  input. 
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Mr.  Daxielsox.  When  you  go  before  j^our  own  funding  agency,  is 
his  budget 

Mr.  Leonard.  Separate. 

Mr.  Danielson.  Separate  from  yours  ? 

Mr.  Leonard.  Absohitely  separate. 

jNIr.  Daxielson.  Aiid  he  makes  a  separate  presentation  ? 

Mr.  Leonard.  Correct.  He  says  what  he  needs.  Of  course,  if  he  wants 
some  help  from  me,  and  there  is  a  little  political  "insighting*'  that  is 
necessary,  then  I  am  going  to  make  contacts  with  friends  of  mine  whom 
I  might  influence  into  giving  assistance  to  him,  and  that  has  been  done 
in  the  past.  But,  he  makes  his  own  independent  budget  requests,  and 
he  runs  his  own  operation.  It  is  outside  of  our  office  in  another  build- 
ing. We  obviously  have  a  very  good  working  relationship,  however. 

Mr.  Danielson.  Is  his  selection  of  personnel  subject  to  your  ap- 
proval or  veto? 

jNIr.  Leonard.  Not  at  all.  He  selects  his  own  people. 

Mr.  Danielson.  Thank  you. 

Mr.  Drinan.  Mr.  Chairman  ? 

Mr.  Ivastenmeier.  Yes. 

Mr.  Drinan.  May  I  ask  a  question  tying  in  your  comments  now 
with  the  Federal  law  that  is  proposed?  Would  you  feel  under  the 
Federal  law,  and  you  are  familiar  with  the  Senate  and  the  House 
versions,  would  you  feel  that  it  does  not  apply  to  juveniles,  since  in 
your  testimony — and  as  we  know,  the  Federal  Government  has  had  a 
program  of  pretrial  diversion  for  juveniles  since  at  least  1946 — would 
you  feel  that  you  would  just  continue  that  which  is  conducted  without 
any  statutory  guidelines  from  the  Congress  ? 

We  are  not  talking  about  juveniles  accused  of  Federal  crimes  at  all. 
Would  that  be  your  understanding  ? 

]Mr.  Leonard.  That  is  my  understanding  of  that  bill. 

Mr.  Drinan.  I  am  sorry  the  Department  of  Justice  left  before  they 
had  this  excellent  testimonj^,  because  this  is  essential,  that  we  are  not 
talking  about  juveniles  either  in  the  Railsback  bill  or  the  Burdick 
bill? 

Mr.  Leonard.  That  is  my  understanding.  We  are  talking  about 
adult  offenders. 

Mr.  Drix^an.  Now,  you  make  a  good  case  here  and  this  is  the 
best  criticism  and  constructive  criticism  of  the  Federal  bills  I  have 
seen,  and  on  pages  30  and  31,  you  make  out  a  case  that  we  really  should 
leave  it  in  the  office  of  the  U.S.  attorney,  and  that  testimony  is  persua- 
sive although  my  mind  goes  both  ways.  But,  would  you  feel  that  at 
the  Federal  level,  knowing  the  setup  of  how  the  U.S.  attorney's  office 
works  and  all,  are  there  any  places  in  the  law  that  you  would  make 
an  exception  on  the  basis  of  your  vast  experience,  make  an  exception 
to  the  total  jurisdiction  being  vested  at  every  point  in  the  U.S.  at- 
torney's office  ? 

Mr.  Leonard.  You  see,  I  have  no  serious  objection,  as  I  testified 
on  the  Burdick  bill,  that  the  court  have  an  interplay  with  this.  In 
other  words,  I  think,  as  I  recall  the  Burdick  bill,  the  court  would  over- 
see it  generally.  In  other  words,  if  there  is  obviously  a  violation  or  an 
abuse  of  the  prosecutor's  discretion,  they  might  put  a  stop  to  it.  But, 
if  there  were  no  such  obvious  abuse,  they  would  just  approve  it,  as  in 
form  more  or  less,  and  then  process  it  through.  But  I  think  that  it  is  a 
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liealthy  thina;  in  the  sense  that  as  far  as  the  community  is  concerned, 
they  should  have  confidence  that  the  judge  and  the  prosecutor  are 
assisting  each  other  in  making  the  decision,  so  that  there  is  no  viohi- 
tion  of  equal  protection  of  the  laws  although  we  do  not  have  such 
judicial  involvement  in  our  State,  and,  as  a  prosecutor,  I  would  not 
be  prone  to  give  the  judge  too  much  involvement  with  the  exercise 
of  prosecutorial  discretion, 

Mr.  Drixan.  On  that  precise  question  of  equal  protection  and  civil 
liberties  questions,  if  A  is  given  pretrial  diversion  by  the  U.S.  attor- 
ney and  B  is  denied  it,  cannot  B  have  a  cause  of  action  as  unequal 
protection  ? 

Mr.  Leonard.  No.  Let  me  just  first  say  that  the  American  Bar  Asso- 
ciation has  a  committee  on  this  diversion  concept,  and  I  am  a  member 
of  it,  and  there  has  been  a  recent  study  done  on  that  issue.  And  I,  un- 
fortunately, thought  I  had  brought  it  with  me,  but  I  do  not  have  it. 
I  will  certainly  get  it  for  the  committee. 

Mr.  Drixax.  I  am  familiar  with  it.  What  is  the  answer  ? 

Mr.  Leonard.  The  answer  is  that  I  do  not  think  that  there  is  any 
question  that  there  would  be  no  per  se  denial  of  equal  protection  to  B. 

Mr.  Drinan.  Why  not  ? 

Mr.  Leonard.  It  is  a  discretionary  power  of  the  prosecutor  to  decide 
who  is  going  to  be  prosecuted,  or  what  allegation  can  be  made  in 
every  case,  or  whether  not  to  prosecute.  That  is  the  reason  for  the 
prosecutor  having  the  discretionary  power.  He  has  to  make  those 
decisions  based  on  what  he  thinks  is  in  the  best  interest  of  the  criminal 
justice  s^'stem,  and  of  the  community,  and  there  absolutely  is  no  legal 
power  that  can  force  a  prosecutor  in  making  these  decisions,  unless 
there  is  a  total,  absolute,  and  obvious  discriminatory  abuse  of  his 
discretion,  such  as  where  there  are  both  a  black  and  white  person  who 
could  be  tried,  and  he  makes  some  comment  such  as  "I  am  going  to 
try  the  black  person  and  not  the  white  person,  because  I  think  blacks 
should  be  in  jail  and  whites  should  be  somewhere  else"  or  something 
like  that.  That,  obviously,  is  a  violation  of  equal  protection  and  a 
purposely  discriminatory  abuse  of  his  discretion.  I  certainly  believe 
that  something  like  that  could  be  successfully  challenged.  But,  where 
the  prosecutor  makes  a  good  faith  determination  that  this  is  the  best 
way  to  handle  this  case  and  we  do  that  frequently  when  we  have  mul- 
tiple defendants  involvd  in  criminal  cases — differential  treatment  of 
offenders  is  quite  legally  proper. 

Mr.  Drinan.  Maybe  you  could  solve  it  by  the  principles  that  you 
enunciate  here  on  page  o2,  where  you  say  that  in  ]3otli  the  Senate  and 
House  versions  they  wait  too  long  before  this  whole  operation  gets  into 
effect, 

]Mr.  Leonard.  That  is  a  very  important  part  of  it. 

Mr.  Drinan.  Now,  this  is  essential  and  this  point  has  not  been  made 
up  to  now,  that  in  both  bills  this  cannot  happen  until  the  time  that 
bail  is  set.  and  after  he  has  been  formally  arrested.  Now,  you  suggest 
something  very  intriguing,  that  in  your  program  you  do  not,  even 
allow  the  arrest  to  occur.  This  individual  has  been,  I  take  it,  appre- 
hended and  quasi-accused  and,  at  that  moment  you  begin  the  pretrial 
diversion  so  that  you  defend  against  the  possibility  of  the  allegation 
and  the  unequal  treatment  by  just  preventing  it.  Would  you  tell  us 
how  that  could  apply  in  the  U.S.  attorney  setup  ? 

Mr.  Leonard.  ISIay  I  make  just  some  preliminary  comments,  because 
this  is  a  very  important  philosophical  point  in  the  diversion  concept, 
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Father.  First,  I  think  you  have  to  recognize  that  there  are  various 
types  of  diversion  before  trial :  Before  arrest,  after  arrest,  before 
arraignment,  and  what  have  you.  We  feel  very  strongly  that  diver- 
sion must  occur  immediately  upon  apprehension,  even  before  book- 
ing, if  possible.  And  then,  as  I  have  stated  previously,  we  have  fairly 
well  "trained''  our  police  agencies  to  recognize  a  case  that  obviously 
or  probably  is  going  to  be  diverted.  In  many  cases,  they  may  arrest 
the  person  and  just  give  the  individual  what  we  call  "an  appearance", 
and  then  tell  them  to  appear  in  the  prosecutor's  office  for  initial  screen- 
ing on  a  certain  day,  or  the  same  day,  so  that  there  is  no  booking,  and 
no  fingerprinting,  and  all  of  that  is  avoided,  because  that  is  one  of  the 
major  objectives  of  the  program:  To  avoid  the  criminal  record  and 
the  stigma  caused  by  the  criminal  record.  So,  obviously,  if  the  indi- 
vidual is  first  booked  and  printed  and  later  released,  you  lose  the 
crucial  impact  and  destroy  this  objective.  The  President,  in  the  State 
of  the  Union  message,  mentioned  what  happens  with  all  of  these  com- 
puters, and  what  is  going  on  all  over  the  country,  with  the  criminal 
justice  programs,  and  with  everything  coming  to  Washington.  You 
can  punch  a  button  and  you  can  find  instant  information,  which  is  a 
very  dangerous  thing  in  a  democratic  society.  So,  our  thrust  is  to  try 
to  keep  the  diverted  individual  totally  out  of  the  criminal  justice 
system,  so  that  he  will  not  be  "branded"  or  "labelled,"  as  best  we  can. 

Now,  if  it  happens — and  I  do  not  know  that  the  Federal  Government 
has  this  kind  of  a  bill,  but  we  have  it  in  jMichigan — if  it  happens  that 
they  do  get  into  the  system,  there  ought  to  be  a  statute  that  requires 
the  return  of  those  arrest  records — and  everything  else  that  would 
"label"  the  individual — within  a  certain  period  of  time  after  the  dis- 
missal, or  the  nolle  prosequi,  or  the  acquittal.  And  if  such  return  is  not 
made,  then  the  person  who  refuses  to  do  so  should  be  subject  to  crimi- 
nal prosecution.  We  have  a  similar  statute  in  Michigan,  and  it  makes 
our  diversionaiy  program  much  more  effective.  We  can  go  to  the 
police  agency  and  demand  that  they  return  arrest  records;  and  if  they 
do  not  return  them  we  will  write  a  letter  and  remind  them  of  their 
statutory  duty. 

Mr.  Drixan.  Well,  could  you  get  down  to  the  nuts  and  bolts.  You 
say  that  everything  should  be  precharge,  preprosecution  and  extra 
courtroom  ? 

JNIr.  Leoxard.  That  is  right. 

Mr.  Drixan.  But  in  the  apprehension  of  a  person  accused  of  a 
Federal  crime,  they  have  a  statutory  right  to  get  to  the  magistrate  as 
soon  as  possible.  Are  you  suggesting  even  before  that  happens  that 
they  get  to  somebody  within  the  U.S.  attorney's  office  and  he  begins 
to  divert  them  ? 

Mr.  Leoxard.  If  it  is  feasible  I  think  it  should  happen,  and  I  believe 
that  it  is  feasible.  I  remember  talking  on  the  Burdick  bill  and  the  argu- 
ment was  that  the  arrangement  was  rather  quick,  and  it  was  only  a  day 
or  two  delay.  I  think  that  is  lost  time.  I  feel  that  the  individual  should 
not  even  be  exposed  to  a  jail  if  he  is  the  type  of  person  we  will  decide 
should  be  diverted.  Why  should  he  even  be  exposed  to  the  acts  that  go 
on  in  prison  or  in  a  jail  even  for  a  night  ?  It  seems  ridiculous  and  ironi- 
cally self-defeating  to  put  him  there.  So,  what  we  suggest  is  that  the 
person  should  be  diverted  as  soon  as  he  is  arrested,  and  that  can  be  done 
right  at  the  jailhouse  with  a  screening  procedure  and  setup.  I  think 
that  San  Jose,  Calif.,  may  be  doing  this  now,  where  they  have  someone 
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from  the  prosecutor's  office  right  there  determining  whether  a  person 
fits  the  criteria  for  diversion  and  should  be  diverted  out.  So,  I  believe 
it  can  be  done  right  then  and  there  even  before  booking. 

Mr.  Kastenmeier,  On  that  point,  if  the  gentleman  will  yield  ? 

Mi.  Drinan.  Yes. 

Mr.  IvASTENMEiER.  What  are  the  criteria  for  diversion  ? 

Mr.  Leonard.  We  will  not  divert  accused  murderers,  for  example, 
under  basic  criteria. 

Mr.  Cohen.  Could  I  interrupt  you  for  a  moment? 

Mr.  Kastenmeier.  In  other  words,  dangerous  persons  are  included  ? 

Mr.  Leonard.  Well,  generally,  that  is  the  rule,  but,  I  mentioned 
murderers  in  particular  because  we  have  diverted  some  armed  robbere, 
where  the  peculiar  circumstances  have  justified  it.  I  can  recall  a  case 
where  a  young  man,  married  a  couple  of  years,  became  very  depressed 
because  he  had  lost  his  job,  and  he  was  sitting  out  in  front  of  a  grocery 
store  where  he  had  gone  in  before  to  tiy  to  get  credit  to  bring  some 
groceries  home.  A  woman  came  out  and  he  stuck  his  hand  in  his  pocket 
and  held  her  up,  took  her  purse  and  went  home.  He  told  his  wife  what 
he  had  done,  and  both  of  them  agreed  that  it  was  just  something  he 
could  not  do.  He  looks  in  the  woman's  purse,  takes  it  over  to  her  house, 
having  found  out  her  address,  knocks  on  the  door  and  says :  "Here  is 
your  purse.  I  am  the  fellow  that  just  robbed  you  and  you  can  have  your 
purse."  She  says,  "Well,  I  have  called  the  police."  And  he  said,  "Well, 
I  might  as  well  sit  here  and  wait  for  them."  He  had  never  been  in 
trouble  before.  He  could  have  been  charged  with  a  potential  life 
penalty  crime,  since  his  act  was  technically  an  armed  robbery  in 
Michigan.  Again,  we  diverted  that  individual. 

Mr.  Drinan.  TVHio  is  "we"  ? 

Mr.  Leonard.  Well,  my  office  based  on  the  diversion  unit 
recommendation. 

Mr.  Drinan.  Who  does  the  initial  one?  The  officer  of  the  law  makes 
the  initial  screening  ? 

Mr.  Leonard.  No,  the  prosecutor,  the  original  screening  process  when 
they  first  come  into  the  office,  that  is  the  first  screening  process  in  it, 
and,  of  course,  it  differs  in  different  States.  It  might  be  somewhat  con- 
fusing. We  make  the  decision  on  who  shall  be  charged,  and  when  they 
come  into  the  office  they  make  out  a  form,  if  the  case  and  the  offender 
fit  the  criteria.  If  they  do  not  fit  the  general  criteria,  there  may  still  be 
additional  factors,  I  mentioned,  and  about  25  percent  of  our  cases,  in 
fact,  are  not  just  first  offenders,  but  are  second  and  third  offenders. 
That  decision  may  be  made  after  defense  counsel  asks  us  to  consider  it, 
or  a  minister  or  priest  as  the  case  may  be,  asks  us  to  consider  it,  and  we 
will  go  back  in  and  rethink  it,  and  then  send  it  over  to  the  second 
screening,  which  is  the  diversion  unit.  So.  the  first  screening  is  done  by 
the  prosecutor.  In  this  particular  case,  I  recall  the  defense  attorney 
coming  in  and  asking  us  to  consider  it  for  diversion.  Under  those  spe- 
cific circumstances,  we  did.  And  that  points  out  the  danger  of  per  se 
excluding  specific  crimes  for  diversion  by  categories.  I  think  the  pros- 
ecutor should  have  a  great  deal  of  leeway  and  flexibility  in  making  all 
of  these  decisions. 

Mr.  Kastenmeier.  On  the  question  of  criteria,  this  can  be  important 
because  it  could  differ  from  one  place  to  another  or  from  one  jurisdic- 
tion to  another  if  it  is  left  utterly  flexible.  Furthermore,  it  coidd  also 


49 

relate  in  terms  of  motivation  of  the  prosecutor.  On  the  one  hand 
whetlier  he  has  too  many  cases  to  prosecute  and  cannot  handle  them  all, 
and  whetlier  he  is  diverting  cases  to  unload,  which  the  courts  also 
appreciate,  or  something  on  the  other  side  of  that  coin,  in  terms  that 
he  may  enter  into  the  criteria,  particularly  if  it  is  so  flexible  that  it 
lets  a  murderer  be  diverted,  if  that  is  all  there  is  to  the  criteria. 

Mr.  Leonard.  But  I  think  what  is  important  here.  Congressman,  is 
the  fact  that  prosecutors  have  that  discretion  right  now.  They  make 
those  decisions  every  day.  My  particular  philosophy  certainly  is  not 
followed  in  every  jurisdiction  in  the  country.  For  example,  1  do  not 
prosecute  people  who  are  arrested  for  herion  addiction,  or  mere  posses- 
sion or  use  of  any  drug.  We  have  another  diversion  and  treatment  pro- 
gram for  such  persons.  It  is  a  separate  diversion  program  that  we  are 
now  talking  about  in  regard  to  nonviolent  felonies  because  my  other 
philosophy  is  that  the  problem  of  the  bare  possession  or  use  of  drugs 
is  not  a  criminal  justice  problem,  but  it  is  truly  a  medical  problem.  The 
people  who  sell  drugs  or  profit  from  them  will  and  should  be  prose- 
cuted, and  that  is  properly  a  law  enforcement  problem.  Now,  that  is 
my  decision  and  that  is  my  philosophy.  I  was  elected  and  reelected  with 
that  pliilosophy.  That  is  my  philosophy. 

Xow,  you  are  going  to  have  those  differences  in  philosophy  through- 
out the  United  States  in  every  jurisdiction,  A  lot  of  prosecutors  do  not 
agree  with  me  on  that,  but  that  is  going  to  happen  in  diversion,  any- 
way, so,  you  cannot  uniformly  say  that  this  prosecutor  and  that  prose- 
cutor are  going  to  handle  diversion  exactly  the  same  way,  because  you 
are  talking  about  their  discretion,  and  that  has  much  to  do  with  indi- 
vidual philosophy,  and  different  individuals. 

Mr.  Kastenmeier.  Well,  I  appreciate  that  you  have  made  clear  that 
you  want  to  protect  the  discretion  of  the  prosecutor.  But,  to  the  extent 
that  others  are  looking  at  the  programs  prospectively,  or  even  examin- 
ing the  experience,  it  is  useful  for  us  to  consider  what  are  these  criteria, 
should  they  exist,  or  do  they  exist,  and  how  is  this  discretion  exercised  ? 

Mr.  Leonard.  Let  me  just  make  one  other  observation  on  the  problem 
with  criteria.  I  believe  that  criteria  are  important.  The  concept  of  di- 
version is  not  new.  The  mechanics  are  new.  The  prosecutor  has  been 
doing  this  from  the  beginning  of  his  historical  origin.  But,  you  know, 
when  we  started  with  criteria,  they  stated  originally  that  you  could 
not  have  any  juvenile  record,  no  prior  record  at  all.  We  needed  to  do 
that  in  order,  we  felt,  to  get  the  support  for  diversion  of  the  commu- 
nity, because  it  was  originally  kind  of  revolutionary  in  the  sense  that 
were  fonnalizing  it  for  the  first  time,  so  we  thought  we  had  to  be 
very,  very  strict  and  limited,  so  that  the  community  would  support  the 
program.  I  think  our  community  generally  does  at  this  time,  so  we  can 
now  be  a  little  more  flexible.  But,  originally,  we  talked  about  prior  ju- 
venile records  as  precluding  eligibility  for  diversion.  We  later  learned 
after  some  experience  that  that  type  of  criterion  discriminated  against 
the  blacks,  for  example,  primarily  because  we  would  look  at  the  prior 
juvenile  records  and  find  curfew  violations  much  more  evident  in  black 
areas  than  in  white  areas.  I  think  that  this  might  have  been  a  reflection 
of  the  attitude  of  some  police  ofHcers  toward  the  black  community,  but 
a  lot  of  it  was  also  economics. 

You  talked  to  the  police  officers  as  to  why  this  was,  and  thev  would 
say:  we  would  take  the  white  youngster  home  who  was  picked  up  for 
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curfew  violation  back  to  his  neighborhood,  ^ye  would  drop  him  off,  and 
his  mother  or  his  father  or  both  of  them  were  there.  But,  when  we  take 
the  black  child  home,  both  parents  would  be  working,  so  we  could  not 
drop  him  off,  and  so  we  would  have  to  take  him  to  the  juvenile  home 
or  someplace  else.  And  so  immediately  a  record  began  for  the  black 
youth,  and  he  would  have  been  excluded  thereby  from  the  diversion 
program  in  the  future.  So,  as  a  result,  we  had  to  become  more  flexible 
in  our  consideration  of  prior  juvenile  records  as  an  exclusionary  cri- 
terion. Now,  juvenile  records  are  not  anymore  that  highly  weighed  in 
our  program,  other  than  where  they  indicate  clearly  a  matter  of  prior 
anti-social  activity,  and  then  we  will  consider  them.  But,  I  think  that 
that  is  one  of  the  dangers  of  too  firm  and  rigid  rules.  I  believe  that 
there  ought  to  be  great  flexibility  in  the  prosecutor,  and  that  he  should 
be  given  encouragement.  If  the  court  wishes  to  have  some  involvement 
in  it,  I  have  no  serious  objection  to  that,  as  long  as  the  decisionmaking 
process  is  kept  with  the  prosecutor,  because  he  has  the  res}5onsibility 
of  deciding  and  making  those  decisions.  There  is  one  other  factor  that 
I  would  like  to  mention  before  I  forget :  we  have  got  to  recognize  that 
there  are  tremendous  community  resources  that  are  already  paid  for  by 
the  Government.  Some  of  them  are  public,  some  of  them  are  private, 
and  some  are  Community  Chest  resources,  available  to  our  community, 
which  we  have  never  used  before.  Now,  our  diversion  unit  utilizes  all 
of  those  resources  in  counseling,  work  development,  and  in  skill  devel- 
opment, and  we  even  have  programs  for  scholarships  if  an  individual 
cannot  afford  to  go  to  college,  and  he  is  obviously  someone  who  would 
like  to  go  to  college.  We  will  provide  scholarships  for  them,  and  we  will 
gQt  the  funding  from  some  of  the  trust  funds  in  the  community. 

All  of  these  resources  and  facilities  are  there.  We  have  just  never 
lused  them  in  the  past,  and  it  seems  to  me  that  diversion  is  the  mode 
and  procedure  to  use  them. 

Mr.  Iv.\8TEXMEiER.  Docs  the  gentleman  from  Maine  have  any 
questions  ? 

Mr.  CoHEX.  No.  I  just  had  a  point,  Mr.  Chairman.  I  think  you  stated 
originally  that  in  terms  of  eligibility,  what  you  draw  as  your  distinc- 
tion would  be  a  first  offender  of  a  non-violent  crime.  Is  that  the  basic 
guideline  you  use  ? 

Mr.  Leonard.  The  basis,  general,  and  original  guidelines,  yes. 

Mr.  Cohen.  I  was  just  wondering,  would  that  exclude  assault  cases? 

Mr.  Leonard.  Generally. 

Mr.  Cohen.  Simple  assault  ? 

Mr.  Leonard.  Butvkeep  in  mind  that  the  original  concept  of  diversion 
took  into  account  our  community,  the  attitudes  of  our  community,  and 
we  had  to  move  slowly.  And  this  is  a  political  issue,  a  political  question 
that  we  had  to  move  slowly  on,  so  that  we  could  not  include  this,  al- 
though in  my  estimation,  assault  cases,  at  least  many  assault  cases,  can 
be  included  in  diversion.  So,  that  is  why  I  would  say  do  not  limit  it 
absolutely  to  non-violent  crimes  because  we  are  trying  to  work  on  this 
now.  Many  of  our  assaults,  our  burglaries  or  armed  robberies,  or  our 
purse-snntches  and  similar  cases,  are  directly  related  to  drug  addiction. 
I  also  recognize  the  fact  that  most  of  the  problems  that  are  created  in 
our  community  and  which  are  sent  to  ]")rison  with  the  offender  only 
coming  l)ack  to  our  communit}'  vcorse  tlian  they  have  been,  so  I  am  of 
the  philosoph}^  that  we  really  should  be  doing  more  in  the  local  com- 
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munity  Avitli  miiiiiiial  security  confinement,  and  treatment.  Those  prob- 
lems are  our  problems,  and  wc  have  to  solve  them  in  our  own  local 
community. 

If  an  individual  is  an  addict,  and  he  commits  an  armed  robbery,  and 
if  that  addiction  is  really  the  basis  of  his  anti-social  behavior,  then 
we  can  correct  that  addiction  problem  in  our  own  community,  and,  it 
seems  to  me,  that  is  where  we  should  be  doing  it.  At  the  present  time, 
we  are  trying  to  develop  in  our  county  jail  such  a  unit,  and  we  are 
workine:  with  the  Odyssey  House  in  New  York.  We  have  an  Odyssey 
House  in  Flint,  Mich.  But,  we  are  considering  one  where  we  might 
divert  even  armed  robbers,  and  it  is  very  difficult  to  tell  the  commun- 
ity that  you  are  not  going  to  prosecute  an  armed  robber,  and  that  you 
are  going  to  put  him  back  on  tlie  street.  But,  if  you  tell  them — "Look, 
this  guy  has  an  addiction  problem,  and  we  are  going  to  keep  him  off 
the  streets,  we  are  not  going  to  send  him  to  prison,  but  we  are  going 
to  put  him  in  an  institution,  or  put  him  in  a  rehabilitation  center  where 
he  is  going  to  get  treatment,  and  then  when  he  comes  out  he  will  not 
have  the  drug  addiction  problem,  and  we  will  counsel  him  on  work, 
and  we  are  going  to  work  on  that."  Then,  maybe  in  2  or  2^2  years, 
we  can  take  him  out  and  we  will  get  him  a  job,  and  woi-k  with  him 
and  dismiss  his  armed  robbery  charge'' — then,  I  do  not  believe  that 
they  will  have  any  objections. 

Mr.  Cohen.  What  distinction  do  j'ou  draw  between  the  handling 
of  juveniles  and  adult  offenders? 

j\Ir.  Kastexmeier.  The  Chair  observes  that  the  House  is  in  session 
and  we  will  be  called  in  just  a  few  minutes.  We  have  two  more  witnesses 
and  we  would  appreciate  it  if  you  would  be  brief  in  your  answers. 

Mr.  Leonard.  Our  diversion  program  is  only  for  felony  offenders, 
and  I  think  what  we  have  to  recognize  is  that  it  does  not  mean  that 
misdemeanors  should  not  be  diverted.  It's  just  a  question  of  money  and 
finances  that  we  have,  and  where  we  think  we  can  do  the  most  good. 
We  do  not  have  a  juvenile  diversion  program  because  a  juvenile  is, 
in  our  jurisdiction,  usually  under  the  sole  auspices  of  the  probate 
court.  They  make  all  of  the  decisions  in  regard  to  juvenile  prosecu- 
tions: which  ones  will  be  charged,  which  ones  will  be  filed  on,  and 
which  ones  will  be  released  without  filing.  But,  there  are  some  juris- 
dictions that  have  juvenile  diversion,  and  I  would  just  recommend  to 
you  for  your  reading,  "Diversion  from  the  Juvenile  System",  which  is 
written  iDy  Dr.  Percy  and  Dr.  McDermott,  of  the  University  of  Michi- 
gan, and  which  is  a  LEAA-funded  project.  This  is  really  an  outstand- 
ing work  on  diversion  for  juvenile  offenders.  We  do  not  have  sucli 
diversion  because  we  do  not  get  involved  iii  deciding  who  will  be 
prosecuted  and  who  will  not  in  the  juvenile  system  in  Michigan. 

Mr.  Cohen.  Thank  you  very  much. 

Mr.  Kastenmeier.  On  behalf  of  the  committee,  the  Chair  would 
like  to  express  our  gratitude  for  your  most  valuable  testimony  based 
on  your  long  experience  and  your  special  insight  into  the  question  be- 
fore us. 

Thank  you  very  much  for  coming. 

]Mr.  Leonard.  Thank  you  very  much. 

!Mr.  Danielson.  May  I  inquire,  I  know  that  Mr.  Leonard  came  in 
kind  of  late  today,  and  is  he  going  to  be  back  tomorrow,  or  is  this  the 
last  chance  we  are  going  to  hear  from  you  ? 
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Mr.  Leonard.  Well- 


]\Ir.  Danielson.  I  am  not  asking  you  to  stay  over,  I  am  just  trying  to 
find  out. 

Mr.  Kastenmeier.  No,  this  completes  Mr.  Leonard's  testimony. 

Mr.  Danielson.  Well,  I  wish  you  were  here  longer.  I  will  restudy 
your  presentation. 

]\Ir.  Kastenmeier.  Yes.  As  I  pointed  out  at  the  outset,  Mr.  Leonard 
has  a  37-page  statement  and  I  invite  every  Member  to  read  it 
thoroughly. 

Mr.  Leonard.  I  would  have  liked  to  have  commented  on  the  question 
of  a  plea  of  guilty  or  an  admission  of  guilt  as  related  to  diversion  pro- 
grams. That  is  a  very  interesting  area. 

Mr.  Drinan.  Thank  you. 

Mr.  Kastenmeier.  Thank  you. 

Mr.  Danielson.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  Chair  would  now  like  to  call  Mr.  Philip 
Ginsberg,  Public  Defender,  Seattle-King  County  Defender  Associa- 
tion ;  and  Mr.  Marshall  Hartman,  National  Director,  National  Legal 
Aid  and  Defender  Association,  Chicago,  111. 

TESTIMONY  OF  PHILIP  GINSBERG,  PUBLIC  DEFENDER,  SEATTLE- 
KING  COUNTY  DEFENDER  ASSOCIATION,  AND  MARSHALL  HART- 
MAN,  NATIONAL  DIRECTOR,  NATIONAL  LEGAL  AID  AND 
DEFENDER  ASSOCIATION,  CHICAGO,  ILL. 

Mr.  Kastenmeier.  Gentlemen,  we  have  Mr.  Ginsberg's  statement 
which  is  a  15-page  statement  with  some 

Mr.  Ginsberg.  Attachments. 

Mr.  Kastenmeier.  (continuing) .  Accompanying  material,  and  with- 
out objection  it  will  be  received  and  made  a  part  of  the  record,  includ- 
ing the  article  which  you  have  written,  called  "Pre-Trial  Diversion 
and  Deferral  Programs:  The  Lady  or  the  Tiger?"  And  also,  "Pre- 
Trial  Diversion :  Bilk  or  Bargain?"  by  Nancy  Goldberg.  Those  will  be 
received  and  made  a  part  of  the  record. 

[Mr.  Ginsberg's  prepared  statement,  with  attachments,  appears  at 

Mr.  Kastenmeier.  Mr.  Ginsberg,  may  I  say  that  the  Chair  is  mind- 
ful that  travel  in  this  country  is  difficult  and  perilous.  The  preceding 
witness  arrived  without  his  clothes,  and  you  arrived  late.  But,  none- 
theless, we  will  carry  on.  And  you  are  most  welcome,  Mr.  Ginsberg, 
and  Mr.  Hartman,  and  you  may  proceed,  sir. 

Mr.  Ginsberg.  Fine.  Thank  you  very  much. 

I  appreciate  the  opportunity  to  be  here.  I  took  the  precaution  of 
wearing  all  of  the  clothes  I  brought,  so  I  did  not  face  the  same  problem 
as  Mr.  Leonard. 

Perhaps  I  could  be  most  helpful  to  the  committee  by  picking  up  on 
his  comments.  I  was  very  impressed  with  his  statement.  I  will  assume 
that  all  our  materials  have  been  read  or  understood  and  I  will  not 
belabor  them. 

There  are  three  different  times  in  a  lawsuit,  in  criminal  proceedings, 
when  there  can  be  some  form  of  deferral  or  diversion.  I  think  what 
Mr.  Leonard  is  talking  about  is  the  cream-of-the-crop  type  of 
diversion. 
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]Mr.  IvASTEXMEiER.  Pre-cliarge. 

Mr.  Ginsberg.  Pre-cliarge,  and  I  think  I  basically  would  share  most 
of  his  comments  with  one  exception  and,  that  is,  one  addition  perhaps. 
You  have  to  make  counsel  available  even  at  the  creara-of-tlie-crop 
level,  because  there  is  alwaj^s  a  ];)OSsibility  of  running  into  Miranda 
situations. 

However,  we  have  also  dealt  with  the  cream-of-the-crop  probably 
fairly  well,  certainly  in  enlightened  districts  like  in  ^Iv.  Leonard's, 
and  I  think  like  Seattle-King  County.  I  would  like  to  spend  a  minute 
talking  about  other  areas,  where  there  can  be  useful  diversion  without 
any  intrusion  on  due  process  and  the  adversary  system,  and  still 
achieving  the  same  benefits  that  are  outlined  under  the  two  bills. 

One  more  departure,  I  prefer  some  of  the  provisions  in  the  House 
bill  because  it  does  leave  the  court  some  power.  If  a  defendant  is  not 
working  out  in  the  program  the  case  still  gets  back  to  the  court  where 
under  the  Senate  bill,  all  aspects  of  discretion  are  left  exclusively  in 
the  hands  of  the  Attorney  General  or  the  U.S.  attorney. 

Mr,  Kastenmeier.  The  Chair  would  observe  that  I  think  both  of 
the  preceding  witnesses.  ]SIr.  Leonard  and  Mr.  Baise  of  the  Justice 
Department  tended  to  prefer  extensive  prosecutorial  discretion  in 
terms  of  the  advance  of  the  system,  unlike  anyone  else  who  might 
not  necessarily  have  the  same  point  of  view. 

Mr.  Ginsberg.  Well,  the  thrust  of  my  comments  deal  with  the  role 
of  the  individual,  that  is  the  defendant,  and  the  aim  here  is  to  do 
many  things,  and  primarily,  as  I  take  it,  is  to  try  to  do  better  with 
recidivism.  My  feeling  is  that  if  you  involve  the  defendant  signifi- 
cantly you  are  going  to  have  a  better  ch.ance  at  having  better  results 
than  recidivism.  By  involvement,  I  mean  that  the  defendant  should 
have  some  role  in  defining  the  program,  the  community  program.  In 
our  office,  in  the  Public  Defender's  Office  in  Seattle-King  County,  most 
of  the  discretion  on  diversion  initiates  with  the  defendant.  He  is  not 
sought  out  unilaterally  by  the  prosecutor,  but  rather  he  and  defense 
counsel,  and  we  use  an  ex-offender  to  develop  a  program,  and  pursuant 
to  local  court  rule,  we  present  to  the  court  the  program  at  the  appro- 
priate time.  I  started  originally  by  saying  there  were  different  levels 
during  a  criminal  proceeding  when  diversion  might  be  appropriate, 
and  we  discussed  the  cream-of-the-crop. 

Tliis  bill  really  talks  about  deferred  prosecution  that  is  at  a  second 
stage  when  you  can  have  a  meaningful  diversion,  and  the  third  stage 
is  deferred  sentencing  and  that  has  proved  to  be  quite  workable,  and 
I  would  like  to  say  it  has  proved  to  be  effective.  We  do  not  have  the 
data  yet  but  I  am  hoping  that  our  program  will  run  long  enough  to 
have  some  meaningful  evaluation.  The  reason  that  I  prefer  the  de- 
ferred sentence  over  deferred  prosecution  is  you  avoid  the  inherent 
coercion  potential  with  deferred  sentencing  that  you  have  with 
deferred  prosecution.  There  is  clanger  that  the  decision  on  bail  might 
be  influenced  by  the  decision  whether  or  not  to  accept  or  reject  a  com- 
munitv  program.  There  is  a  greater  fear  in  my  mind  that  the  innocent 
defendant  will  opt  out  for  a  program  rather  than  maintaining  his 
presimiption  of  innocence  and  proceeding  to  trial.  You  avoid  both  of 
these  risks  by  a  deferred  sentencing  situation.  In  other  words,  you 
do  not  look  to  communitv  alternati\'es.  you  do  not  look  to  diversion 
until  after  you  have  completed  the  adjudication  process. 
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Mr.  Kastexmeier.  That  contemplates  a  trial  in  each  case  ? 

Mr.  Ginsberg.  Or  a  plea. 

IMr.  Kastexmeier.  Or  a  plea. 

Mr.  GixsBERG.  But  I  do  not  think  you  should  prejudge  the  merits. 
I  am  concerned  that  the  basic  rights  that  are  still  very  im])ortant  un- 
der the  fourth,  fifth,  and  sixth  amendments  may  be  seriously  devalued 
if  there  is  never  any  review  or  opportunity  to  have  purely  legal  de- 
fenses resolved.  I  am  also  concerned  about  the  defendant  who  has  an 
actual  factual  defense  of  I  did  not  do  it.  But,  I  think  there  should  be 
room  for  court  review  of  the  fourth,  fifth,  and  sixth  amendment  de- 
fenses and  the  whole  area  of  due  process. 

So,  my  first  point  would  be  that  I  prefer  use  of  deferred  sentenc- 
ing rather  than  deferred  prosecutions.  I  think  it  achieves  all  of  the 
benefits  in  terms  of  genuine  rehabilitation. 

The  second  point  I  would  like  to  make  is  on  the  role  of  the  defendant 
in  planning  an  alternative.  We  think  that  there  is  a  better  chance  for 
the  reliabiiitation  program  to  work  if  it  is  one  that  is  voluntary  and 
is  consistent  with  the  potential  and  ability  of  the  defendant.  We  law- 
yers have  the  responsibility  to  be  active  at  disposition.  We  have  dele- 
gated part  of  that  responsibility  to  a  large  extent  to  paraprofessionals 
who  are  ex-oft'enders  on  our  staff  and  the  reason  being  tliat  we  think 
tliat  paraprofessionals  are  less  likely  to  su]:>erimpose  their  judgments 
on  what  is  best  for  the  defendant.  If  the  defendant  can  be  meaning- 
fully required  to  say  what  he  wants  to  do,  and  to  put  it  in  general 
form,  then  our  office  has  the  capability  of  translating  that  general  in- 
tention into  a  program.  As  Mr.  Leonard  said,  there  are  numerous  exist- 
ing com.munity  resources,  hundreds  and  hundreds  and  myriads  of 
tli'em  if  you  put  them  all  together  in  terms  of  residential,  mental 
liealth,  and  job  training  or  education  programs.  But,  if  the  defendant 
is  the  place  you  begin  in  definine;  a  program,  I  think  you  have  a  better 
cliance  of  ending  up  with  a  genuine  rehabilitation. 

Both  bills  look  to  the  Attorney  General  or  the  XLS.  attorney  to  de- 
fine the  program.  I  would  question,  not  being  disrespectful,  but  I 
would  question  the  ability  of  the  Attorney  General  or  even  a  probation 
officer  to  meaningfully  create  a  program  for  the  typical  offender. 

I  am  going  rather  quicldy  because  I  am  impressed  with  the  hour 
of  the  day  and  your  other  responsibilities,  and  I  hope  that  I  have  not 
understated  anything. 

Mr.  Kastexmeier.  I  appreciate  that  very  much.  As  a  matter  of 
fact,  we  are  taking  up  on  the  House  floor  a  matter  of  great  interest  to 
this  committee,  as  well  as  the  Congress  and  the  country.  The  first 
oi-der  of  business  will  be  the  question  of  whether  this  committee,  that 
is  the  Judiciary  Committee,  shall  have  subpoena  power  in  terms  of  the 
question  of  impeachment  of  the  President. 

]\tr.  Ginsberg,  let  me  ask  just  one  other  question : 

Therp  are  soTue  people,  as  I  understand  it.  who  express  apprehension 
about  the  precharge  program  insofar  as  they  feel  that  it  may  lead  to 
poorer  police  practice  because  if  police  officers  anticipate  precharge 
diversion,  they  will  not  be  as  assiduous  in  guaranteeing  the  rights 
necessarily  of  the  person  involved  nor,  indeed,  of  practices  which  are 
normally  brought  to  light  in  the  consequence  of  a  trial  or  any  final 
disposition  of  such  a  matter  in  the  criminal  justice  system.  Is  that 
something  you  are  aware  of  ? 
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Mr.  Ginsberg.  Yes,  I  am.  I  tried  to  allude  to  that.  If  you  liave  de- 
ferred prosecution  or  precharge  diversion,  there  is  that  risk,  the  risk 
that  produced  the  Mapjy  decision,  and  the  risk  is  greater  now  with  the 
recent  decision  with  regard  to  the  legitimate  traffic  stop,  or  the  appear- 
ance of  a  legitimate  traffic  stop  being  the  justification  for  a  total  search, 
the  decision  2  months  ago.  When  I  referred  to  precharge  diversion,  I 
am  talking  about  pure  diversion.  Under  precharge  diversion,  as  I 
outlined  it  in  my  article  in  the  Washington  State  Bar  Xews,  there  is 
no  program.  The  person  is  simply  kicked  totally  out  of  the  system 
without  the  stick.  The  carrot  is  to  get  him  out  and  there  is  no  stick. 
There  is  no  program.  So,  I  do  not  think  if  we  limit  it  that  way,  I  do 
not  think  we  are  going  to  face  the  problem  of  sloppy  police  practices 
if  the  officers  laiow  that  the  charge  is  simply  to  be  kicked  out  and  the 
defendant  walks  out  without  any  supervision  or  any  kind  of  control. 
I  think  that  he  is  less  likely  to  be  aggressive  to  the  extent  of  over- 
looking due  process,  if  you  leave  diversion  at  the  sentencing  level.  In 
other  words,  if  you  defer  sentencing  then  the  defendant  has  had  the  op- 
portunity to  raise  all  of  the  constitutional  questions  dealing  with  the 
police  conduct  that  I  am  concerned  about,  and  I  am  glad  you  asked  be- 
cause I  was  not  clear.  I  would  apparently  disagree  with  j\Ir.  Leonard 
in  that  if  you  are  going  to  kick  someone  out  of  the  system,  kiclv  them 
out  all  of  the  way  from  the  system  and  the  cream-of-the-crop  probably 
does  not  need  a  whole  lot  of  program.  The  man  that  he  mentioned,  the 
armed  robbery  with  the  young  man,  he  does  not  need  to  be  in  the  pro- 
gram at  all.  Kick  him  all  the  way  out  of  the  program  because  he  has 
resources  and  he  has  the  internal  stability  to  make  it.  I  am  more  wor- 
I'ied  about  the  people  who  would  not  get  the  blue  chip  treatment,  and 
I  think  you  should  expend  your  resources,  and  predicate  that  upon  the 
full  use  of  the  due  process,  adversary  system. 

jMr.  Kastexmeier.  I  yield  to  the  gentleman  from  California. 

Mr.  Daxielsox.  I  am  listening.  I  have  no  questions.  I  do  not  want  to 
waste  the  time  here.  I  would  rather  absorb  information. 

]\Ir.  IvASTEXiiEiER.  The  gentleman  from  Maine,  Mr.  Cohen? 

Mr.  CoHEX.  Well,  I  do  not  Imow  that  I  have  any  other  questions, 
either.  Perhaps  just  one  point,  Mr.  Chairman. 

I  am  concerned,  as  you  are,  about  the  notion  of  it  going  to  the 
charge  phase.  It  seems  to  me  that  gets  us  back  into  the  plea 
bargaining  area  where  you  have  to  go  through  that  process.  We  had 
earlier  testimony  about  the  admission  of  guilt  being  a  precondition  to 
qualifying  and  it  seems  to  me  that  one  of  the  great  benefits  of  this  pro- 
gram is  to  channel  our  resources  and  to  expedite  this  whole  process 
to  get  someone  back  into  a  rehabilitative  program  without  all  of  the  or- 
deal, and  the  charge  and  the  defense  lawyers  and  tlie  plea  bargaining 
process.  And  so  I  have  some  great  reservations  about  that. 

Mr.  Daxtelsox.  Mr.  Chairman.  I  have  one  question,  if  I  may. 

As  I  understood  it,  you  questioned  whether  the  prosecutor  could 
structure  a  program  of  diversion  and  would  be  the  proper  one  to  pre- 
scribe tlie  program.  To  whom  vv'ould  you  delegate  this? 

Mr.  GixsRERG.  There  are  two  alternatives,  sir.  I  think  to  entrust  the 
same  part  of  our  system  to  the  prosecutor  with  the  decision  to  change 
as  well  as  the  disposition  decision  is  a  mistake.  It  is  probably  an  unwar- 
ranted delegation  of  power.  The  two  alternatives  I  Avould  suggest  are, 
in  theory  and  I  think  in  practice,  the  attorney  for  the  defendant  and 
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the  defendant  have  a  relationship — the  attorney-client  relationship.  I 
think  that  is  where  ideally  the  discussion  for  diversion  should  be  initi- 
ated. That  would  avoid  the  problem  of  confidentiality  of  Miranda.  It 
also  would  be  taking  advantage  of  the  traditional  attorney-client  rela- 
tionship, meaning  the  attitude  of  trust.  Then  if  the  attorney  and  client 
are  in  agreement  you  obviously  have  to  involve  the  prosecutor  or  the 
U.S.  attorney  and  the  court  so  it  is  a  three-party  arrangement.  That 
is  set  forth  in  a  recent  statute  enacted  in  the  State  of  Washington 
called  the  Adult  Probation  Subsidy  Act  where  all  three  parties  have  to 
agree  to  the  alternatives. 

The  one  I  have  a  reservation  about  is  an  independent  third  party.  I 
have  doubt  that  there  is  really  such  an  entity  as  a  federally  funded  in- 
dependent third  party.  There  has  always  been  a  dilemma  that  every 
good  probation  officer  has  of  wearing  two  hats. 

Mr.  Danielson.  It  does  not  bother  you  to  involve  the  judicial  de- 
partment in  what  is,  basically,  an  executive  function? 

IMr.  Ginsberg.  No.  I  think  disposition  is  a  judicial  function.  The 
judge  is  supposed  to  hear  propositions  or  proposals  or  motions  from 
the  defense  and  the  prosecution  and  traditionally  has  made  rulings  on 
disposition  on  sentencing,  to  a  large  extent.  The  only  authority  that  the 
court  really  has  for  90  percent  of  or  most  of  our  criminal  justice  filings 
is  in  sentencing.  So,  I  would  say,  sir,  that  is  the  traditional  source  of 
discretion. 
Mr.  Kastenmeier.  Mr.  Hartman,  did  you  want  to  add  something? 
Mr.  Hartjian.  I  wanted  to  comment,  if  I  have  the  indulgence  of  the 
committee.  I  thought  I  would  just  add  a  few  words. 

Mr.  Kastenimeier.  Very  briefly.  We  have  a  quorum  call  on. 
Mr.  Hartman.  I  think 'we  are  substantially  in  airreement.  Mr.  Gins- 
berg and  I  represent  the  same  organization.  But,  just  to  put  a  general 
thrust  on  the  picture  and  also  to  just  mention  a  few  specifics,  I  would 
like  to  do  that  in  a  few  seconds,  if  I  could. 

The  general  thrust  that  I  am  going  to  make  is  that  I  have  a  great 
cvnicisra  about  the  whole  prospect  of  pretrial  diversion,  and  just  to 
put  it  in  a  framework,  I  appeared  on  the  program  related  to  plea  bar- 
gninin,Qf  called  "The  Advocates."  in  which  the  prosecutor  stated  that 
often  if  he  had  a  weak  case  or  if  they  had  a  motion  to  sunpress  which 
micrht  be  granted,  that  that  might  be  a  case  that  he  might  divert  out 
of  the  svstem.  Now,  with  this  occurrence  then  is  the  discussion  that  was 
had  this  morning  nbont  whether  we  are  waiting  resour("Ps  on  people 
that  ou2:ht  not  to  be  in  the  svstem  at  all.  And  so,  with  that  caveat  I 
think  we  have  to  really  reexamine  whether  we  want"  a  system  of  pre- 
trial diversion,  which  mifrht  even  come  past  that. 

Just  to  look  specificallv  at  the  bill.  I  want  to  touch  on  one  matter 
which  has  not  been  touched  on  too  mrich.  and  that  is  the  matter  of  revo- 
cation. I  think  that  Mr.  Ginsberg  clearly  stated  our  position  that  the 
public  def  fender  ought  to  be  in  on  the  process  at  the  very  beginning,  and 
there  oucrht  to  be  no  pretrial  diversion  where  a  prosecutor  really  talks 
to  the  defendant.  I  think  that  is  really  improper  coercion.  And  you 
have  the  situation  also  with  the  question  of  revocation,  where  it  seems 
to  me,  especially  where  the  prosecutor  is  allowed  to  terminate  a  per- 
son's involvement  in  a  program,  that  that  violates  the  kind  of  svstem 
contemplated  in  other  areas  of  the  law.  For  example,  now  in  probntion 
and  parole  areas,  there  is  a  right  to  have  counsel.  In  Goldberg  v.  Kelly 
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and  Gagnon  v.  ScarpellL  and  other  cases  similar  to  that  there  was  a 
rio;ht  to  hearino-,  either  welfare  or  probation,  and  we  suggest  when 
there  is  going  to  be  some  kind  of  revocation  there  ought  to  be  some 
standard  set  out,  and  at  least  there  ought  to  be  some  kind  of  hearing 
by  the  court  as  to  whether  or  not  the  person  could  be  revoked. 

I  think  the  committee  for  its  time  and  I  hope  that  our  caveat,  in  clos- 
ing, is  that  perliaps  further  study  ought  to  be  given  to  this  whole  area 
before  this  specific  bill  is  passed. 

Mr.  Kastexmeier.  As  I  understand  it  then,  Mr.  Hartman,  you  and 
your  association  have  reservations  about  these  two  bills  and  on  balance, 
at  this  time,  tend  to  oppose  them.  But,  Mr.  Ginsberg,  I  assume  that 
you  said  that  on  balance,  you  inferred  that  on  balance  you  would  take 
the  House  bill  with  reservations.  Is  that  not  your  position,  sir? 

Mr.  GixsBERG.  There  are  some  things  in  the  House  bill  I  prefer 
over  the  Senate  bill.  The  Senate  bill  makes  clear  that  confidentiality 
will  he  maintained  and  that  provision  is  not  in  the  House  bill.  The 
House  bill,  however,  does  give  the  defendant  and  the  court  the  chance 
to  review  the  revocation  situation  and  my  suggestion  is  I  think  pre- 
trial diversion  can  be  workable.  I  prefer,  and  I  think  we  have  proven 
that  diversion  at  the  sentencing  phase  is  more  consistent  with  the 
American  criminal  justice  system  and  the  adversary  system. 

I  would  suggest  the  bill  be  expanded  and  talk  about  diversion  at 
all  levels,  precharge,  deferred  prosecution,  and  deferred  sentencing.  I 
think  3^ou  are  going  to  preserve  all  of  the  system,  plus  achieve  or  at 
least  try  to  do  a  better  job  on  recidivism  where  we  are  all  failing,  if 
we  utilize  pretrial  sentencing.  I  have  grave  doubts  and  concerns  about 
the  constitutionality  and  the  inherent  coerciveness  in  deferred 
prosecution. 

JNIr.  Kastexheeier.  Thank  you,  INIr.  Ginsberg  and  Mr.  Hartman,  for 
your  contributions  this  morning  on  the  set  of  bills  and  the  proposals 
before  us  on  pretrial  diversion.  We  appreciate  both  of  your  reputa- 
tions in  the  field  and  the  difficulties  attendant  to  your  actually  appear- 
ing this  morning. 

This  concludes  our  testimony  this  morning  until  tomorrow  at  10 :30 
in  this  room,  at  which  time  we  will  continue  the  hearings  on  bills 
relating  to  pretrial  diversion. 

[Whereupon,  at  12  :25  p.m.,  the  hearing  was  adjourned  to  reconvene 
on  Thursday,  February  7, 1974,  at  10 :30  a.m.] 


[The  Statement  referred  to  at  p.  29  follows :] 

Testimony  of  Gaby  Baise,  Associate  Deputy  Attorney  General,  Office  of 

THE  Deputy  Attorney  General 

Mr.  Cliainnan  and  members  of  the  Subcommittee : 

I  apprecinte  the  opportunity  to  express  tlie  views  of  the  Department  of  .Justice 
on  H.R.  9007  and  S.  798.  These  bills  would  provide  a  means  whereby  certain 
arrested  criminal  offenders  in  the  Federal  district  courts  could  be  placed  under 
a  plan  of  community  treatment  prior  to  being  brought  to  trial.  Upon  successful 
completion  of  the  program,  the  charges  would  be  dismissed.  Failure  to  respond 
to  the  program  would  result  in  resumption  of  prosecution. 

Diversion  of  criminal  defendants,  or  the  practice  of  not  proceeding  to  the 
trial  and  sentencing  of  some  offenders,  is  not  a  new  idea.  There  are  several  areas 
of  decision-making  in  the  criminal  justice  system  where  the  process  of  arrest, 
prosecution,  trial  and  adjudication  may  be  interrupted.  These  decisions  may  be 
based  on  a  number  of  factors  including,  of  course,  a  recognition  that  incarcera- 
tion may  be  of  more  harm  than  good  for  some  individuals  as  well  as  for  society. 
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On  the  other  hand,  legislative  recognition  of  diversion  is  a  relatively  modern 
concept  and  one  which  we  welcome.  Administratively,  a  pretrial  diversion  plan 
has  been  in  operation  in  some  districts  for  a  number  of  years — the  familiar 
Brooklyn  Plan  in  various  parts  of  the  country  and  another  system  in  the  East- 
ern District  of  Pennsylvania — and  there  is  some  question  as  to  whether  or  not 
it  is  necessary  to  have  Congressional  approval  of  these  activities.  However, 
Federal  legislation  can  assure  both  sufficient  funding  for  a  successful  nationwide 
program  and  greater  public  acceptance  of  the  practice  as  a  rehabilitative 
corrections  measure.  A  formalized  method  of  interrupting  the  prosecution  of 
certain  defendants  can  provide  more  uniform  treatment  than  has  previously 
been  afforded,  standards  and  guidance  for  those  involved  in  the  process,  and  a 
more  available  means  of  evaluating  the  success  or  failure  of  the  concept  in 
practice.  Perhaps  of  equal  importance,  legislation,  such  as  that  which  we  are 
discussing  today,  can  provide  for  a  criminal  matter  to  be  brought  to  trial  and 
adjudicated  if  the  defendant  fails  to  respond  to  a  program  of  rehabilitation 
within  the  community. 

While  we  support  a  system  of  pre-trial  diversion  for  certain  criminal  defend- 
ants, we  are  convinced  that  the  Congress  and  those  involved  in  the  criminal 
process  must  proceed  with  caution  and  that  legislation  must  be  carefully 
designed  to  afford  the  greatest  protection  to  society  and  to  the  individuals 
concerned,  as  well  as  to  provide  for  the  most  effective  integration  of  the  plan 
within  the  judicial  and  corrections  system.  In  our  view,  several  of  the  provisions 
contained  in  S.  798  provide  a  preferable  means  of  achieving  these  goals. 

Both  these  bills  would  give  authority  to  the  Federal  district  courts  to  release 
certain  individuals  to  a  program  of  community  supervision  with  suspension  of 
prosecution  for  a  period  of  not  more  than  one  year. 

Without  going  into  detail  on  all  the  provisions  of  the  bills  before  you.  I 
would  like  to  point  out  the  major  difference  which  leads  us  to  prefer  S.  798, 
as  presently  drafted. 

H.R.  9007  would  permit  the  court  to  set  the  conditions  for  release,  dismiss  the 
charges  or  authorize  resumption  of  the  prosecution  of  charges  without  reliance 
on  either  the  guidance  of  the  attorney  for  the  Government  or  specific  criteria. 
While  the  recommendations  of  the  Government  attorney  w^ould  be  required  prior 
to  the  initial  or  extended  release,  the  charges  could  be  dismissed  after  consulta- 
tion with  him,  but  not  necessarily  with  his  assent  or  that  of  the  probation  officer 
supervising  the  defendant.  It  is  our  view  that  the  traditional  concept  of  prose- 
cutorial discretion  is  eroded  in  this  respect.  S.  798  would  require  the  concurrence 
of  the  attorney  for  the  Government  in  each  phase  of  the  release  program  thereby 
enabling  the  Government  to  retain  to  a  greater  extent  the  authority  to  determine 
whether  or  not  a  charge  should  be  prosecuted. 

Furthermore,  the  House  bill  has  no  provision  that  the  court's  decision  regarding 
the  ultimate  disposition  of  charges  be  based  upon  the  success  or  failure  of  the 
defendant  under  the  rehabilitative  scheme.  We  believe  that  disposition  should  be 
dependent  upon  the  results  of  the  supervised  release.  Aside  from  the  basic  need 
for  legislative  limitations  in  this  respect,  the  absence  of  criteria  for  the  court 
would  dilute  the  value  of  release  records  for  the  purposes  of  evaluation  and 
assessment  of  the  program. 

Under  the  provisions  of  proposed  Section  3173(a),  in  H.R.  9007,  an  individual 
would  be  placed  under  community  supervision  for  an  initial  period  of  ninety  days. 
Supervision  could  be  provided  by  the  court  for  an  additional  nine  months,  if 
recommended  by  the  attorney  for  the  Government.  We  believe  this  provision  to  be 
unduly  restrictive  and  support  the  provision  of  S.  798  for  supervision  for  up  to 
one  year  initially,  without  requiring  an  extension  by  the  court. 

In  commenting  on  legislation  on  this  subject,  the  Department  of  Justice  has 
supported  a  requirement  that  a  defendant  be  disqualified  from  consideration  for 
pretrial  diversion  in  the  absence  of  his  admission  of  guilt  or  his  failure  to  accept 
responsibility  for  the  wrongful  conduct  on  which  the  charges  are  based.  AVhile 
we  have  always  recognized  the  difficulties  inherent  in  such  a  requirement,  we  feel 
that  successful  rehabilitation  is  problematic  for  those  individuals  who  maintain 
their  innocence  or  who  wish  to  plead  not  guilty.  Proposed  Section  3171(a).  in 
requiring  the  recommendation  of  the  attorney  for  the  Government  prior  to  initial 
release  under  supervision,  could  provide  a  satisfactory  solution  to  our  problem  in 
this  regard.  However,  we  believe  it  would  be  advisable  to  reinforce  this  with  a 
statement  of  Congressional  intent  that  defendants  who  are  insistent  upon  their 
innocence  would  not  be  eligible  for  placement  under  a  community  supervision 
program. 
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Finally,  with  regard  to  the  administration  of  funds  to  be  appropriated  for 
counseling,  suiJervision  and  other  services  for  persons  diverted  from  iirosecution, 
the  Department  prefers  the  language  of  S.  798. 

Under  the  terms  of  S.  798,  diversion  services  would  be  provided  with  the  flexi- 
bility necessary  to  meet  the  requirements  and  resources  of  each  district  in  which 
the  program  is  administered.  Services  could  be  provided  directly,  either  through 
utilization  of  U.S.  Probation  Officers  on  a  cost-reimbursable  basis  or  through  con- 
tract with  existing  agencies  and  organizations  capable  of  providing  such  services. 

The  responsibility  for  the  delivery  of  the.se  services  should  rest  in  the  Depart- 
ment of  Justice  which  supervises  the  United  States  Attorneys  and  administers 
the  Federal  Bureau  of  Prisons  with  the  necessary  staff  and  exiiertise  to -provide 
or  contract  for  them.  The  Bureau  of  Prisons  has  experience  in  this  area  through 
similar  responsibilities  both  with  the  administration  of  Title  II  of  the  Narcotic 
Addict  Rehabilitation  Act  and  of  Communty  treatment  programs  throughout  the 
country. 

In  conclusion,  let  me  reiterate  our  support  of  the  concepts  and  olijectives 
embodied  in  H.R.  9007  and  S.  798.  With  over  two-thirds  of  the  people  within  the 
corrections  system  on  probation  or  parole,  the  central  question  is  no  longer 
whether  or  not  to  treat  certain  offenders  within  the  community,  but  when  and 
how  to  do  so  most  successfully.  The  recently  published  Report  on  Corrections 
of  the  National  Advisory  Commission  on  Criminal  Justice  Standards  and  Goals 
states  that  evidence  "suggests  that  diversion  may  warrant  consideration  as  the 
preferred  method  of  control  for  a  far  greater  number  of  offenders."  With  a  diligent 
effoi't  to  carry  out  the  purposes  of  a  pre-trial  divei'sion  plan,  and  with  full 
utilization  of  the  resources  available,  we  believe  that  this  program  can  be  of 
real  benefit  in  rehabilitative  efforts. 

I  will  be  happy  to  answer  any  questions  the  committee  may  have  about  our 
position  on  any  aspects  of  the  bills  I  have  not  addressed. 


[The  statement  referred  to  at  p.  41  follows :] 

Statement  of  Robert  F.  Leonard,  Prosecuting  Attorney,  Genesee 

County,  Mich. 

Deferred  Prosecution  and  Community-Centered  Diversionary  Programs:  The 
Genesee  County,  Mich.  Experience,  and  Comments  on  S.  798,  H.R.  9007 — 
Proposed  Federal  Legislation 

introduction 

The  successful  implementation  of  a  felony  diversionary  program  of  deferred 
prosecution  in  Genesee  County,  Michigan,  a  county  of  nearly  500,000  people,  has 
taken  place  over  the  course  of  the  last  decade,  since  the  concept  was  initiated 
I'y  me  in  1965.  The  Genesee  County  Citizens  Probation  Authority  has  been  the 
first  and  foremost  expression  of  a  large-scale  program  of  diversion.  A  year-long 
university  research  study  conducted  in  1972  under  the  auspices  of  the  State 
Planning  Agency  of  the  Michigan  Office  of  Criminal  Justice  Programs  revealed 
the  basic  concepts  of  deferred  prosection  probation,  as  develoi>ed  and  practiced 
by  my  office  through  the  Citizens  Probation  Authority,  to  be  a  dramatic  success 
and  of  tremendous  benefit  to  both  the  public  at  lai-ge  and  to  every  person  and 
official  who  has  any  connection  with  the  operation  of  the  criminal  justice 
system  in  Genesee  County,  Michigan.^ 

Legislators  and  judges  on  both  the  state  and  federal  levels  throughout  the 
United  States,  as  well  as  the  general  public,  have  all  long  since  recognized  the 
patent  major  defects  and  deficiencies  which  exist  in  the  present  operation  of 
the  criminal  justice  system  in  America— some  of  the  more  significant  defects 
which  are : 

(1)  the  "assembly  line"  processing  of  accused  persons  in  our  courts  in  an 
attempt  to  ameliorate  the  hopelessly  clogged  criminal  dockets  of  ovir  courts ; 

(2)  the  commingling  in  our  jails  and  prisons  of  truly  hardened  and  non-correct- 
able violent  criminal  sociopaths  with  non-violent,  youthful,  and  misguided  of- 
fenders, the  latter  who,  but  for  their  often  inevitalile  entry  into  prison  under  the 
standard  and  traditional  criminal  warrant  process,  might  have  been  able  to 
avoid  stepping  onto  the  treadmill  of  recidivism  and  future  criminal  conduct ; 

(3)  the  lengthly  delays  between  the  time  when  an  offender  commits  a  criminal 
act  and  the  ultimate  time  when  he  is  required  to  "pay  the  price"  for  his  act 


1  See  State  Planning  Agency,  Office  of  Criminal  Justice  Programs  report :  Deferred  ProBe- 
cution  and  Criminal  Justice,  Grant  No.  2—10-05—0730—01. 
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to  society,  which  only  insure  that  said  offender  will  learn  no  lesson  at  all 
from  his  ultimate  punishment  because  he  has  long  since  forgotten  or  rationalized 
away  his  prior  conduct,  and  thus  cannot  understand  the  meaning  or  reason 
for  ills  final  penalty  ;  (4)  the  indelible  and  permanent  labelling  of  many  such 
nonserious  "lawbreakers"  as  "criminals"  and  "ex-cons,"  who  will  retain  such  a 
stereotyped  designation  for  the  rest  of  their  lives,  along  with  the  concomitant 
social  stigma,  ostracism,  disgrace,  and  loss  of  status  as  a  full-fledged  citizen  in 
our  society;  (5)  the  tremendous  expense  and  cost  of  funding  programs  of  post- 
conviction probation,  which  fail  to  adequately  supervise  probationers  because 
of  intolerably  high  caseloads,  and  which  thus  fail  to  stem  the  unnecessarily  high 
rates  of  recidivism  demonstrated  by  such  probationers;  (6)  the  "marketplace" 
atmosphere  existing  in  our  criminal  courts  as  a  resiilt  of  the  necessary  evil  of 
"plea-bargaining,"  which  prosecutors  and  courts  have  been  forced  to  engage  in 
and  employ  for  the  practical  and  real  reasons  of  economy,  expediency,  lack  of 
manpower,  and  lack  of  the  huge  financial  resources  which  would  be  required  to 
try  every  case  to  conclusion  on  the  most  serious  offense  actually  committed  by 
the  offender. 

There  has  indeed  been  much  proper  and  warranted  criticism  of  all  of  the 
above-described  ills  in  our  standard  and  traditional  system  of  criminal  justice — • 
a  system  which  has  been  crying  out  for  change,  for  innovative,  positive,  and 
thoughtful  new  approaches  and  solutions  to  all  of  the  above  serious  concerns. 

The  Genesee  County  Citizens  Probation  Authority  is  a  model  diversionary  pro- 
gram of  deferred  pre-prosecution  probation,  which  has  successfully  served  as  a 
unique  and  innovative  partial  solution  to  all  of  the  above  defects  in  the  operation 
of  the  criminal  justice  system,  as  well  as  to  the  most  fundamental  problem  which 
confronts  all  of  us — the  ever-increasing  rise  of  crime  throughout  the  United 
States. 

By  selectively  diverting  certain  non-violent  and  non-serious  offenders  to  volun- 
tary programs  of  preprosecution  probation  before  any  formal  criminal  warrant 
is  issued  or  any  formal  criminal  charges  are  lodged  against  them,  many  of  those 
accused  persons  who  would  otherwise  fall  into  the  "assembly  line"  system  in 
the  courts  are  effectively  diverted,  thereby  operating  to  help  un-clog  and 
diminish  the  criminal  caseload  dockets  of  our  courts  so  that  the  more  serious 
crimes  can  be  dealt  with,  such  as  rape,  murder,  consumer  fraud,  public  corruption, 
and  organized  crime.  Our  program  has  been  an  important  factor  contributing 
to  Genesee  County  being  the  leading  jurisdiction  in  the  state  of  Michigan  in 
maintaining  up-to-date  court  dockets. 

Second,  by  diverting  such  selected  offenders  at  this  initial  stage,  the.v  are 
effectively  kept  out  of  the  jails  and  prisons,  and  thus  kept  away  from  the  bad 
influence  and  example  of  the  truly  hardened,  violent,  and  sociopathic  criminals 
who  would  influence  them  to  a  life  and  pattern  of  serious  and  repeated  future 
criminal  conduct. 

Third,  by  expeditiously  diverting  such  offenders  to  a  voluntary  program  of 
probation  in  this  pre-charge  context,  where  they  must  immediately  acknowl- 
edge their  responsibility  for  their  prior  law-breaking  actions,  such  offenders  will 
not  have  time  to  forget  or  rationalize  their  conduct,  and  will  much  more  likely 
internalize  the  "lesson"  that  the  violation  of  the  laws  of  society  entails  im- 
mediate and  unrewarding  consequences,  and  further,  that  society  demands  that 
the  offender  account  for  and  accept  the  responsibility  for  his  conduct  and 
refrain  from  similar  conduct  in  the  future. 

Fourth,  by  so  diverting  such  offenders  they  avoid  the  indeliable  stigma  of 
"criminal"  or  "ex-con,"  which  would  not  only  operate  to  penalize  them  in  many 
collateral  social  contexts  throughout  their  future  lives,  but  would,  moreover, 
stand  in  their  minds  as  a  selffulfilling  and  internalized  perception,  and  which 
might  further  encourage  them  to  act  out  their  social  roles  as  "criminals"  and 
effectively  discourage  them  from  rehabilitating  themselves  in  the  future. 

Fifth,  by  so  diverting  such  offenders  from  the  criminal  justice  system  into 
such  programs  of  pre-prosecution  probation,  the  presently  over-burdened  case- 
loads and  expenses  of  post-conviction  probation  can  both  be  significantly  re- 
duced, which  at  the  same  time  society  loses  nothing  in  the  way  of  protection 
by  the  mere  per  se  shifting  of  selected  offenders  from  one  form  of  probationary 
supervision  (i.e.,  post-conviction)  to  another  form  of  the  same  (i.e.,  pre-prose- 
cution probation) . 

Sixth,  by  so  diverting  such  offenders  from  the  criminal  jiistice  system  and 
thereby  reducing  the  overwhelming  caseloads  and  dockets  of  our  criminal  courts, 
the  often  criticized  practice  of  "'ilea-bargaining"  will  be  reduced  proportionally, 
since  these  offenders  will  in  most  cases  never  have  to  be  brought  to  the  formal 
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criminal  prosecution  stage.  Consequently,  many  of  the  remaining  formally 
prosecuted  cases  will  thus  be  freed  from  the  real  pressures  of  too  scarce  man- 
power, time,  and  resources  which  presently  compel  "plea-negotiation,"  and  will 
instead  proceed  to  trial  and  conclusion  on  the  original  more  serious  and  justi- 
fied charge  as  placed  by  the  prosecution. 

Seventh,  and  perhaps  most  important,  the  studies  and  evidence  which  have  been 
made  and  compiled  in  relation  to  the  Genesee  County  model  system  of  diversion- 
ary pre-prosecution  probation  indicate  that  such  diversionary  programs  offer 
one  of  the  potentially  most  hopeful  and  optimistic  new  solutions  and  approaches 
toward  the  treatment  of  offenders  through  a  system  of  preventive  rehabilitation, 
as  contrasted  to  the  standard  and  traditional  criminal  justice  system's  wholly 
post  facto  attempts  to  rehabilitate  offenders.  As  our  recent  history  and  empirical 
evidence  have  demonstrated,  traditional  methods  have  proven  to  be  dismally  in- 
effective in  attaining  perhaps  the  number  one  priority  goal  we  now  face  in  this 
country — the  stemming  of  the  ever-increasing  national  growth  rate  of  crime. 

There  are  many  other  persuasive  reasons  which  recommend  the  implementa- 
tion of  diversionary  programs  of  preventive  rehabilitation,  such  as  our  program 
of  deferred  pre-prosecution  probation,  throughout  the  nation.  Indeed,  recom- 
mendations for  the  initiation  of  such  programs  have  been  made  over  the  last 
few  years  by  many  of  the  nation's  leading  scholars  and  authorities  in  the  field 
of  criminal  justice  administration  and  jurisprudence,  such  as  the  former  Presi- 
dent's Commission  on  Law  Enforcement  and  Administration  of  Justice,  which 
urged  the  creation  of  such  diversionary  programs  in  1967,  in  its  final  report, 
based  upon  a  two-year  study,  entitled  The  Challenge  of  Crime  in  a  Free  Society. 

Aside  from  the  fundamental  concept  of  preventive  rehabilitation  which  under- 
lies all  diversionary  programs  of  pre-prosecution  probation,  another  major  sup- 
porting and  essential  concept  is  that  of  total  communitr/  involvement  in  the  solu- 
tion of  the  problem  of  crime.  The  successful  diversion  of  selected  offenders  from 
the  standard  criminal  warrant  process  and  criminal  justice  system  is  based  to 
a  great  extent  upon  the  continuing  existence  of  many  diversified  and  viable  al- 
ternative community-based  methods  of  treatment  and  support  for  the  offender : 
vocational  training  and  education,  job  placement  and  financial  aid,  psychological 
and  medical  care,  peer-group  therapy  and  counseling,  marriage  and  family  coun- 
seling, learning  disability  tutoring,  and  so  on.  For  example,  in  Genesee  County, 
Michigan,  certain  selected  youthful  drug  offenders  are  diverted  from  formal  crim- 
inal prosecution,  and,  in  lieu  thereof,  voluntarily  attend  community-based  drug 
problem  treatment  centers  and  so-called  "drop-in"  centers,  where  they  are 
counseled  by,  and  relate  to,  previously  trained  members  of  their  ov^'n  more  in- 
fluential peer  group  in  relation  to  solving  their  own  drug  problems. 

These  examples  demonstrate  the  pressing  need  to  involve  the  entire  community 
in  the  fight  to  prevent  and  deter  both  crime  and  the  formation  of  would-be  hard- 
core criminals  before  the  standard  criminal  justice  system  process  of  "arrest- 
warrant-court-prison"  is  invoked.  The  problem  of  crime  in  this  country,  and  the 
dealing  with  it.  can  no  longer  be  confined  and  isolated  to  the  police,  prosecutors, 
courts,  and  corrections  officials  alone.  Such  confinement  and  isolation  of  the 
crime  problem  have  proven  not  enough.  The  community  as  a  whole  must  act 
as  a  single,  unified  and  conglomerate  entity  in  this  effort.  This  kind  of  inte- 
grated and  community-wide  involvement  and  support  is  absolutely  essential 
to  the  success  of  such  diversionary  programs. 

DISCUSSION 

By  way  of  background,  let  me  now  discuss  generally  the  basic  scope  and  struc- 
ture of  my  diversionary  program  of  deferred  pre-prosecution  probation,  as  w^ell 
as  some  of  the  other  basic  underlying  considerations  wdiich  led  to  my  initiation 
of  such  a  program  in  the  mid  1960's. 

The  first  three  years  of  this  decade  have  found  the  concepts  of  American 
justice  brought  under  the  magnifying  glass  of  public  scrutiny.  Among  other 
things,  the  seventies  have  brought  an  examination  of  our  prisons  and  jails,  the 
laws,  and  our  very  legal  system  itself.  The  very  basic  concepts  of  the  American 
justice  system  itself — the  practices  of  the  courts  and  the  workings  of  the  prose- 
cution— have  all  become  subject  to  careful  re-evaluation.  As  this  controversial 
examination  of  our  justice  system  has  begun,  one  thing  has  become  clear — mean- 
ingful changes  are  needed.  The  United  States  Supreme  Court  has  been  so  im- 
pressed with  the  need  to  change,  that  it  has  ruled  that,  what  was  once  considered 
absolute  and  immutable,  the  very  size  of  the  jury  may  indeed  be  altered  by  the 
states  in  criminal  trials.  For  some  communities,  and  especially  for  some  indi- 
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viduals,  the  last  few  years  have  become  a  public  echoing  of  what  they  had  been 
calling  attention  to  since  the  mid-sixties. 

As  early  as  1965,  my  office  began  to  closely  examine  its  responsibility  to  the  in- 
dividiialsinvolved  in  the  system  as  well  as  to  the  public  whom  the  system  served. 
How  could  both  best  be  served?  Under  American  law,  the  prosecutor  traditionally 
has  possessed  the  almost  totally  indei>endent  right  to  decide  how  any  individual 
case  will  proceed.  My  office  decided  that  the  key  to  serving  the  public,  as  well  as 
best  providing  for  tlie  individuals  involved,  lay  in  the  broadly  recognized  discre- 
tionary powers  of  the  prosecutor.  Two  conclusions  were  reached.  The  first  teas 
that  true  justice  meant  options.  The  second  was  that  the  prosecutor's  office  should 
take  a  leading  role  in  developing  innovative  programs,  identifying  individuals.' 
and  providing  resources  to  create  those  options.  Since  1965,  my  oflSce  has  been 
working  toward  these  ends  and  re-shaping  and  making  flexible  the  criminal  jus- 
tice systems  as  it  operates  in  Genesee  County,  Michigan. 

Why  "options?"  Traditionally,  the  accused  went  to  trail  facing  only  three  pos- 
sibilities:  (1)  he  would  either  be  set  free;  or.  (2)  if  convicted,  be  sentenced  to 
jail  or  prison  ;  or,  (3)  placed  on  post-conviction  probation.  Research  has  left  little 
doubt  about  the  failure  of  the  jails  and  prisons  to  provide  proper  care,  let  alone 
effective  rehabilitation.  Finally,  the  public  has  begun  to  realize  what  many  peo- 
ple working  in  the  criminal  justice  system  have  known  for  a  long  time :  for  those 
whose  behavior  can  be  changed,  jails  and  prisons  generally  do  not  produce  posi- 
tive changes. 

The  traditional  post-conviction  probation  program  also  leaves  the  justice  sys- 
tem with  the  little  behavioral  modification  powers.  Ofiicers  with  huge  caseloads, 
hazily-defined  roles,  and  too  few  opportunities  for  meaningful  interaction,  can 
hardly  be  asked  to  provide  rehabilitative  services.  One  only  has  to  spend  time 
working  with  even  the  most  effective  of  probation  officers  to  learn  the  frustration 
of  being  unable  to  provide  the  kind  of  services  needed  to  make  post-conviction 
probation  a  truly  meaningful  experience. 

Additional  problems  beset  the  post-conviction  probation  system  that  are  also 
beyond  its  control.  While  behavioral  modification  is  a  very  personal  experience, 
the  criminal  justice  system  is  impersonal  to  say  the  least.  The  probation  officer 
is  a  part  of  the  criminal  justice  system.  Lawbreakers  tend  to  see  the  probation 
period  as  strictly  "putting  in  their  time",  rather  than  as  an  opportunity  to  modify 
their  behavior  or  examine  their  attitudes  and  actions  in  a  positive  way.  Second, 
the  whole  concept  of  time  works  against  the  regular  justice  system's  attempt  to 
provide  rehabilitation.  Many  psychologists  and  criminal  justice  theorists  have 
pointed  out  the  crucial  need  for  lawbreakers  to  be  dealt  with  while  they  feel  the 
full  impact  of  the  consequenees  of  their  actions.  Yet,  court  backlogs,  trial  delays, 
and  large  probation  caseloads  usually  mean  weeks  and  often  months  before  even 
the  first  consideration  of  their  behavior  is  attempted.  This  happems,  beyond  any- 
one's control,  despite  our  knowledge  that  the  success  of  hehnvioral  modification 
attempts  is  directly  correlated  to  the  time  span  bctiveen  their  implementation 
and,  initial  arrest. 

My  office  thus  began  to  search  for  practical  solutions  to  some  of  these  problems 
about  nine  years  ago.  I  began  to  make  some  critical  distinctions  within  the  frame- 
work of  the  prosecution  system  that  have  since  led  to  an  effective  community  ef- 
fort to  provide  realistic  answers  in  dealing  with  lawbreaking  behavior.  Among 
these  critical  distinctions  and  definitions  was  my  primary  insistence  on  the  sig- 
nificant difference  between  a  "lawbreaker"  and  a  "criminal."  We  must  not  assume 
that  all  deviant  behavior  must  or  even  will  become  criminal  behavior.  This  con- 
cept is  now  accepted  countrywide  and  makes  clear  the  need  to  provide  affirmative 
action  to  prevent  the  first-time  or  non-serious  offender  from  developing  into  the 
hard-core  criminal  who  will  be  perpetually  in  conflict  with  society.  It  is  the  fail- 
ure to  provide  such  a  course  of  effective  action  that  is  the  most  incriminating 
criticism  of  the  penal  system  in  this  country. 

Another  important  definition  involves  the  whole  concept  of  community-services 
involvement  in  the  justice  system.  My  office  has  insisted  that  many  community 
agencies  outside  of  the  realm  of  criminal  justice  per  se,  which  are  better  qualified 
or  in  a  better  position  to  give  effective  treatment,  become  involved  in  the  process 
of  taking  appropriate  measures  with  certain  offenders  or  certain  potential 
offenders.  Our  attitude  in  this  regard  has  changed  the  whole  public  view  of  our 
office.  My  office  is  no  longer  viewed  as  merely  "that  place  which  puts  people 
away."  It  is  felt  to  be  rather  a  place  where  citizens  can  expect  sincere  and  con- 
structive thought  to  be  given  on  any  individual  case  as  to  what  disposition  will 
best  benefit  society  and  the  individual  involved.  Briefly,  it  means  a  prosecutor 
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who  prosecutes  cases  when  warranted,  but  who  also  seeks  diversion  from  the 
traditional  justice  system  when  that  is  warranted. 

What  have  been  the  results  of  such  consideration  of  these  problems  and  of 
my  philosophy  as  Prosecutor  in  Genesee  County,  Michigan? 

Two  distinct  concepts  have  emerged,  and  from  these,  a  series  of  programs.  The 
two  basic  concepts  are  deferred  prosecution,  and  its  corollary,  preventive 
prosecution  and  rehabilitation. 

Deferred  prosecution  deals  with  first  offenders  or  those  who  do  not  have  any 
established  pattern  of  criminal  behavior.  The  programs  involved  provide  options 
to  the  prosecution  immediately  after  arrest.  All  of  the  programs  and  individuals 
involved  work  liard  toward  having  the  arrested  person  take  a  careful  look  at 
his  behavior  and  the  consequences  of  it.  The  system  then  provides  services  that 
allow  the  prosecutor's  office  to  see  that  realistic  behavior  modification  actually 
does  take  place. 

The  unique  preventive  prosecution  approach  is  correspondingly  designed  to 
deal  with  people  involved  with  activities,  or  who  have  personal  problems,  whicli 
would  probably  result  in  their  being  arrested.  It  is  also  thus  intended  to  begin 
working  with  deviant  behavior  before  that  behavior  results  in  the  person  becom- 
ing involved  in  the  justice  system.  Dealing  in  areas  like  drug  abuse,  this 
approach  recognizes  that  the  criminal  justice  system  does  not  have  the  facilities 
and  resources  to  deal  adequately  with  the  problem,  and  further  takes  into 
account  all  of  the  advantages  of  immediate  intervention :  reduced  time  and  ex- 
pense, lessened  hostility  toward  authority  figures,  and  the  removal  of  criminal 
arrest  anxiety  in  both  the  individual  and  his  family. 

The  end  result  of  both  of  these  concepts  is  a  criminal  justice  system  that 
provides  options  to  a  prosecutor  which  are  both  realistic  and  controllable,  and 
which  directly  effect  lower  recidivism  rates.  It  has  meant  the  symbiotic  involve- 
ment and  union  of  both  community  services  designed  to  serve  the  needs  of  in- 
dividuals, and  of  community  agencies  given  the  task  of  protecting  the  public. 
As  I  have  often  said,  we  feel  we  have  adopted  new  courses  of  action  that  can 
make  both  the  needs  of  society  and  the  needs  of  individuals  come  together  and 
benefit  both  at  the  same  time. 

The  deferred  prosecution  program  in  Genesee  County,  Michigan,  has  been 
designed  to  bring  direct  official  and  community  action  in  positive  ways  to 
accused  lawbreakers  immediately  after  arrest.  The  program's  thrust  has  been 
a  cooperative  effort  between  the  criminal  justice  system  and  those  community 
resources  which  are  in  a  better  position  to  create  behavior  modification.  In 
addition  to  the  obvious  advantage  of  lack  of  delay,  the  program  also  has  the 
advantage  of  being  able  to  provide  professionals  and  paraprofessionals  who  are 
better  equipped  than  the  traditional  justice  system  personnel  to  give  individual 
attention  to  personal  problems  or  social  pressures  that  may  cause  deviant 
behavior.  In  addition,  the  program  saves  considerable  expense  as  a  result  of 
avoiding  trial  and  the  regular  post-conviction  probation  period,  as  well  as  the 
considerable  expense  of  a  penal  institution.  The  program  attempts  to  eliminate 
the  stigma  of  past  mistakes  by  maintaining  itself  as  a  "court  of  no  record." 
and  also  diminishes  the  use  of  "plea  bargaining  and  negotiating"  a  practice  which 
has  been  severely  criticized. 

Our  program  has  two  distinct  segments.  The  first  segment — the  Citizens  Proba- 
tion Authority — is  a  diversionary,  pre-prosecution  probationary  system  whicli 
I  have  already  mentioned.  The  Citizens  Probation  Authority  does  not  handle 
drug-related  cases,  which  are  handled  in  the  other  segment  of  deferred  prosecu- 
tion. The  accused  is  asked  if  he  would  like  to  freely  volunteer  for  the  program. 
If  he  chooses  not  to,  he  is  placed  in  the  regular  criminal  justice  channels.  If 
he  freely  chooses  the  Citizens  Probation  Authority,  an  investigation  of  his  en- 
tire background  takes  place  and  a  "treatment  program"  is  established.  It  should 
be  pointed  out  that,  as  soon  as  the  accused  volunteers  for  the  program,  all 
activities,  interviews,  investigation  and  counselling  are  handled  completely  by 
the  Citizens  Probation  Authority — separate  and  distinct  from  the  criminal 
justice  system. 

The  Citizens  Probation  Authority  has  its  own  professional  staff  and  the 
individual  treatment  programs  involve  either  paid  or  volunteer  social  workers, 
therapists,  counselors  or  concerned  citizens  with  an  appropriate  background. 
Treatment  programs  last  no  longer  than  one  year.  The  Citizens  Probation  Au- 
thority derives  its  financial  support  from  L.E.A.A.  local  trust  funds,  the  Emer- 
gency Emplosrment  Act,  and  the  Genesee  County  Board  of  Commissioners.  Our 
oflace  actively  seeks  funding  sources  for  the  Citizens  Probation  Authority. 


64 

The  other  segment  of  our  deferred  prosecution  is  another  type  of  diversionary 
pre-prosecution  probation  plan.  It  is  an  excellent  example  of  the  justice  system 
working  in  conjunction  witli  community  agencies.  This  segment  involves  persons 
of  any  age  arrested  for  possession  of  drugs  and  narcotics.  Again,  individuals  are 
eligible  who  have  been  arrested  for  the  first  time,  or  who  have  no  established 
record  of  anti-social  behavior.  Accused  persons  involved  in  a  drug  possession  case 
can  volunteer  to  be  referred  to  the  Genesee  County  Regional  Drug  Abuse  Com- 
mission. The  G.C.R.D.A.C.  is  the  coordinating  agent  for  all  drug  education,  treat- 
ment, and  reliabilitation  units  in  the  county. 

My  office  refers  an  accused  i)erson  to  the  justice  .system  liaison  officer  at  the 
Commis8ion.  The  Commission  staff  then  conducts  appropriate  interviews  and 
counseling  sessions  to  determine  what  counseJing  or  treatment  program  would  be 
the  most  appropriate.  Legal  contracts  are  entered  into  by  my  office  and  the  treat- 
ment modalities  offering,  among  other  things,  monthly  rei^orts  on  the  rehabilita- 
tion progress  of  the  individual. 

Also,  the  Commission  reports  back  to  the  prosecutor's  office  when  the  individual 
treatment  program  has  been  terminated  either  successfully  or  unsuccessfully. 
Unsuccessful  terminations  result  in  a  return  to  the  regular  criminal  justice 
channels.  The  treatment  or  counseling  is  done  at  a  Commission-affiliated  agency. 

Have  these  diversionary  programs  worked?  In  the  past  seven  years,  the  number 
of  cases  placetl  on  adult  probation  throug.h  the  Genesee  County  Circuit  Court  has 
continued  to  steatlily  decline  proportionately,  while  the  number  of  eases  placed 
with  the  Genesee  County  Citizens  Probation  Authority  has  continued  to  steadily 
increase.  The  pr<>bation  violation  rate  for  clients  of  the  Citizens  Probation 
Authority  has  averaged  under  5%,  with  many  of  those  being  onl,y  technical 
violators  rather  tlian  actual  recidivating  offenders.  The  program  is  currently 
supervising  over  1000  offenders  a  year. 

In  1972,  the  di-ug  diversionary  segment  processed  150  cases.  Fourteen  offenders 
graduated  from  programs.  Twenty-five  offenders  requested  prosecution  rather 
than  treatment,  and  the  remainder  continued  treatment.  Only  two  of  150  cases 
were  arresteti  again  during  the  year. 

Many  programs  sound  good  on  paper.  Why  is  deferred  prosecution  working  in 
Genesee  County?  There  are  several  important  reasons.  The  nature  of  the  rela- 
tionship between  the  agencies  and  the  prosecutor's  office  is  crucial.  Because  the 
ease  can  always  be  tried  at  a  future  date,  the  prosecutor  does  not  interfere  in 
any  way  with  the  treatment  process,  thereby  encouraging  new  and  innovative 
approaches  to  treatment  which  are  often  discouraged  by  formal  statutory  require- 
ments, departmental  regulations,  and  bureaucratic  inhibitions.  The  attitude  is 
one  of  letting  those  who  know  their  job — do  it ! 

The  second  reason  for  our  success  is  the  spirit  and  nature  of  the  treatment 
agencies  themselves.  Because  they  are  respon.sible  only  to  their  clients,  they  see 
themselves  as  helping,  not  punishing,  and  most  clients  see  the  process  in  the  same 
liglit.  Methods  vary  from  individual  counseling  to  group  sessions,  and  in  cases 
involving  acute  behavioral  prohlems,  therapy. 

Another  key  to  the  success  of  Genesee  County's  deferred  prosecution  program  is 
our  office  itself.  We  have  actively  sought  diversionary  ajiproaches.  ily  staff  has 
continued  to  work  for  expansion  of  community  resources,,  cooperation  among 
agencies,  and  has  successfully  sought  funding  for  criminal  justice  system  pro- 
grams and  community  resource  support  options.  We  have  worked  consistently  to 
remain  flexible  and  have  constantly  asked  for  evaluation  from  those  in  the  pro- 
grams themselves  and  also  from  outside  agencies.  Deferred  prosecution  hasn't 
solved  all  the  problems  of  the  criminal  justice  system  in  Genesee  County,  Mich- 
igan, but  it  has  brought  confidence — ■  a  confidence  from  a  criminal  justice  system 
that  looks  for  realistic  options,  and  more  confidence  in  the  criminal  justice  system 
Itself  from  those  who  get  caught  up  in  it  or  work  with  it. 

We  have  in  our  diversionary  programs  put  into  direct  operation  the  very  goals 
and  objectives  for  the  American  criminal  justice  system  which  were  unequivocally 
recommended  for  implementation  by  the  President's  Commission  on  Law  Enforce- 
ment and  Administration  of  Justice  some  two  years  after  we  had  already  begun 
our  endeavors.  As  that  Commission  indeed  first  stated  in  19G7 : 

The  Commission's  second  ohjective — the  development  of  a  far  hroader  range 
of  alternatives  for  dealing  unth  offenders — is  Msed  on  the  1)clief  that,  while  there 
are  some  who  must  he  completely  segregated  from  society,  there  are  many  in- 
stances in  which  segregation  does  more  harm  than  good.  Furthermore,  hy  con- 
centrating the  resources  of  the  police,  the  Courts,  and  correctional  agencies  on 
the  smaller  number  of  offenders  who  really  need  them,  it  should  he  possible  to 
give  all  offenders  more  effective  treatment.  *  *  * 
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Prosecutors  deal  with  manii  offenders  icho  clearly  need  some  kind  of  treatment 
or  siijjcrrisioH,  hut  for  ivhoin  ilto  full  force  of  criminal  sanctions  is  excessive ; 
yet  they  usually  lack  alternatives  other  than  charging  or  dismissing.  In  mo.st  lo- 
calities programs  and  agencies  that  can  provide  such  treatment  and  supervision 
are  scarce  or  altogether  lacking,  and  in  many  places  tvhcre  they  exist,  there  are 
no  regular  procedures  for  the  court,  prosecutors,  and  defense  counsel  to  take  ad- 
vantage of  them.  *  *  * 

It  is  more  fruitful  to  discuss,  not  tvho  can  he  tried  and  convicted  as  a  matter 
of  hnc,  hut  how  the  officers  of  the  administration  of  criminal  justice  should  deal 
with  people  who  present  special  needs  and  problems.  In  common  prosecutorial 
practice  this  question  is  and,  the  Commission  believes  should  be,  decided  on  the 
basis  of  the  kind  of  correctional  program  that  appears  to  he  most  appropriate  for 
a  particular  offender.  The  Commission  believes  that,  if  an  individual  is  to  be  given 
special  therapeutic  treatment,  he  should  be  diverted  as  soon  as  possible  from  the 
criminal  process  by  making  specialized  diagnostic  referral  services  more  readily 
available  to  the  police  arid  the  courts. 

The  Commission  recommends:  Prosecutors  should  endeavor  to  make  discrimi- 
nating charge  decisions,  assuring  that  offenders  who  merit  criminal  sanctions  are 
not  relc'tsed  and  that  other  offenders  are  cither  released  or  diverted  to  noncrimi- 
nal metJwds  of  treatment  and  control  by: 

Establishment  of  explicit  policies  for  the  distnissal  or  informal  disposition  of 
the  cases  of  certain  marginal  offenders. 

Early  identification  and  diversion  to  other  community  resources  of  those  of- 
fenders in  need  of  treatment,  for  ivhom  full  criminal  disposition  does  not  appear 
required.  *  *  * 

The  effect  of  these  recommendations  might  well  be  to  alter  the  responsibilities 
of  the  prosecutors  and  require  more  effort  on  their  part  early  in  the  case.  But 
these  procedures  also  would  result  in  the  early  elimination  of  many  cases  from 
the  process  and  thus  relieve  the  system  from  S07ne  of  its  caseload  burden  without 
sacrificing  the  proper  administration  of  justice.  The  additional  investment  of 
manpower  and  talent  would  not  appear  as  great  as  that  required  to  make  exist- 
ing practice  work  with  equal  effectiveness. 

Of  course,  implementation  of  this  recomtnendation  is  heavily  dependent  on  the 
availabHity  to  the  prosecutor  of  adequate  factual  information  on  offenders  and 
of  appropriate  facilities  and  programs  in  the  community  for  the  diagtiosis  and 
management  of  offenders  ivho  are  diverted.  *  *  * 

The  measurin.ff  of  the  success  of  our  diversionary  programs  in  Genesee  County 
has  not  been  mr.de  solely  by  me,  by  my  staff,  or  by  those  who  directly  work  in  ad- 
ministerinsT  the  programs.  Indeed,  as  has  been  hereinbefore  mentioned,  in  July 
of  1972.  thf  final  report  of  an  independent  and  interdisciyilinary  joint  research 
team,  which  had  made  an  intensive  and  thorough  study  and  evaluation  of  every 
aspect  of  the  Genesee  Countv  Citizens  Probation  Aiithority,  was  published. 

This  case  study  of  the  C.P.A.,  entitled  Deferred  Prosecution  and  Criminal  Jus- 
tice and  funded  by  the  State  of  Michigan — Office  of  Criminal  Justice  Programs, 
is  well  worth  looking  at.  as  it  is  the  joint  objective  product  of  researchers  from 
separate  and  distinct  fields  of  study  who  evaluated  the  operation  of  the  C.P.A. 
from  every  significant  perspective. 

The  following  is  the  "Summary  of  Major  Findings"  in  that  case  study  and  re- 
search report : 

Section  P> :  Program  Effectiveness 

1.  Qualitative  analysis  of  CPA  case  records  illustrates  the  successful  utiliza- 
tion of  social  therapy  as  a  sanctional  process  to  achieve  social  control  and  re- 
habilitation. 

2.  CPA  case  records  provide  a  rich  source  of  criminological-social  d<Tta  on  a 
relatively  specific  population,  which  with  further  analysis  through  time  could 
provide  linportant  informntion  to  guide  development  of  public  policv  to  most  ef- 
fectively treat  the  offender  who  is  the  'law-breaker'  rather  than  a  'criminal.'  CPA 
experience  and  success  substantiate  the  view  that  deferred  prosecution  is  a  vital 
element  in  the  criminal  justice  system. 

?,.  Although  CPA  is  frequently  referred  to  as  a  'first-offender'  program  for 
young  adult  offenders.  27%  of  the  research  sample  had  prior  juvenile  and/or 
adult  arrest  records  and  30%  v.'ere  over  age  25. 

4.  Clients  expressed  satisfaction  with  CPA  and  acceptance  of  ifs  structure  and 
goals.  Although  clients  see  thp  need  for  increased  contact  with  counselors,  clients 
particularly  emphasized  the  interest  and  empathy  shown  by  counselors.  Further, 
clients  generally  reported  that  the  CPA  treatment  program,  counseling  and/or 
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referrals  to  other  community  agencies,  had  contributed  to  improving  their  life 
situations. 

5.  The  community  goal  of  social  control  is  well  served  by  a  policy  that  distin- 
guishes between  'lawbreakers'  and  'criminals,'  and  a  program  designed  specifi- 
cally for  the  'lawbreaker'  which  emphasizes  rehabilitation  rather  than  punish- 
ment. 

6.  The  40-50%  referral  ratio  of  CPA  clients  to  other  community  agencies  is 
consistent  with  the  CPA  treatment  concept  of  the  widest  possible  utilization  of 
available  community  resources. 

7.  Re-arrests  and  incidence  of  probation  violation  are  very  low  for  the  CPA 
program,  even  in  light  of  the  initial  expectation  that  such  rates  would  not  be  high. 
Whether  the  low  rates  of  recidivism  and  probation  violation  can  be  explained  by 
CPA's  referral  criteria  and/or  treatment  program,  the  desired  end  result  is  at- 
tained to  the  degree  that  former  clients  tend  strongly  not  to  become  involved 
with  the  law  again. 

8.  Because  CPA  functions  without  the  hierarchial  and  statutory  constraints  of 
traditional  corrections  ageucie.s.  CPA  is  more  readily  adaptive  to  new  concepts 
of  client  treatment  and  to  the  changing  demands  of  an  explosive  growth  rate. 

9.  Of  key  importance  to  a  deferred  prosecution  program  is  the  coordination  of 
police  agencies  and  the  pro.secutor's  office  with  CPA  in  the  referral  and  intake 
process.  A  major  part  of  the  success  of  CPA  is  attributed  to  meeting  this  need 
through  the  utilization  of  a  federally  funded  Probation  Liaison  and  Training 
Officer  (PLATO  project) . 

Section  C:  Cost  Considerations 

1.  CPA  is  well  managed :  the  agency  maintains  a  qualitatively  high  level  of 
performance  even  under  the  adverse  conditions  of  excessive  counseling  caseloads ; 
the  administration  of  the  program  demonstrates  careful  budget  management. 

2.  The  CPA  deferred  prosecution  program  undoubtedly  represents  one  of  the 
most  economical  probation  field  services  in  the  LTnited  States.  Although  total 
program  expenditures  have  increased  each  year,  per-client  costs  have  declined 
from  $126.00  in  1968  to  $65.00  in  1971.  far  below  even  the  1965  national  average 
of  $198.00  reported  by  the  President's  Crime  Commission.  This  is  accounted  for 
by  high  counselor  caseloads,  rapid  caseload  turnover  as  a  result  of  shorter  pro- 
bation periods,  and  the  payment  by  clients  of  a  $100.00  Probation  Service  Fee. 

3.  The  flexibility  of  the  deferred  prosecution  approach  in  handling  felony  or 
misdemeanor  cases  has  further  financial  imiwrt  in  view  of  the  recent  ruling  of 
the  United  States  Supreme  Court  extending  the  right  of  indigent  misdemeanants 
to  court-appointed  counsel. 

4.  CPA's  existence  brings  reduction  in  the  workloads  of  police,  pro.secution, 
courts  and  adult  corrections.  A  significant  number  of  probationary  oases,  which 
prior  to  1967  would  have  been  processed  through  the  courts  to  Adult  Probation, 
are  now  being  handled  by  CPA. 

Section  D :  Legal  Aspects 

1.  The  Citizens  Probation  Authority  type  of  deferred  prosecution  represents 
a  proper  exercise  of  prosecutoral  discretion. 

(a)  CPA  procedures  correct  three  deficiencies  found  by  the  President's  Crime 
Commission  to  be  frequently  present  in  the  normal  exercise  of  prosecutorial 
discretion  : 

(1)  Lad-  of  sufficient  information. — CPA  operates  as  a  supplement  to  the 
prosecutor's  office  impairing  neither  the  legal  justifications  of  prosecutorial 
discretion  nor  the  prosecutor's  final  control  over  the  charge/no  charge  decision. 
Rather,  CPA  enhances  the  knowledge  and  exi^ertise  necessary  for  a  just  decision- 
making process. 

(2)  Lack  of  clear  standards. — The  program  provides  a  rational  and  well- 
articulated  process  for  deciding  which  offenders  become  subject  to  full  criminal 
sanctions  and  which  to  more  informal  disposition,  a  process  which  assumes  great 
impoi'tance  if  one  subscribes  to  the  position  that  not  all  offenders  can  or  should 
be  processed  through  the  conventional  criminal  ju.stice  system. 

(3)  Lock  of  estahlished  procedures. — CPA  standardizes  the  operation  of 
prosecutorial  discretion  throguh  the  promulgation  of  rules  and  regulations,  to  the 
end  not  of  expanding  the  scope  of  discretion  but  of  exercising  that  discretion 
more  intelligently. 

(b)  The  extent  to  which  the  prosecutor  in  the  exercise  of  his  charge  decision 
makes  referrals  to  CPA  for  their  recommendation  is  on  firm  legal  ground  and 
is  beneficial  to  the  decision  process. 
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(0)  Referral  of  multiple  and  adult  offenders  is  not  an  abuse  of  discretion,  for 
it  has  been  shown  that  such  referral  as  practiced  by  CPA  does  not  endanger 
the  counnunity  and  thus  does  not  violate  the  public  interest.  *  *  * 

Two  further  attributes  of  deferred  prosecution  deserve  mention : 

(1)  Diversion  from  the  Criminal  Justice  process  at  the  warrant  stae;e,  with 
further  prosecution  held  in  abeyance,  offers  the  accused  the  most  prompt  dis- 
position of  liis  case. 

(2)  Although  police  diversion  of  cases  from  arrest  and  prosecution  ("a  sta- 
tionhouse  release")  is  commonly  practiced  throughout  the  United  States,  this 
approach  can  lead  to  the  serious  impairment  of  an  equitable  judicial  process  and 
an  effective  deterrent  system.  Deferred  prosecution  remedies  these  defects  by 
standardizing  procedures  and  giving  accountability  to  the  diversionary  process, 
while  at  the  same  time  offering  a  rehabilitative  treatment  program.  *  *  * 

In  "Section  D:  Legal  Aspects"  and  in  Chapter  8 — "Constitutional  and  Legal 
Questions  on  the  Deferred  Prosecution  Process,"  this  exhaustive  research  report 
concludes  with  a  thorough,  pervasive,  and  painstaking  legal  analysis  of  all  of 
the  various  legal  considerations  surrounding  the  implementation  and  utilization 
of  a  systematized  program  of  deferred  prosecution  alternative  diversionary 
probation,  such  as  the  paradigmatic  Genesee  County  Citizens  Probation  Author- 
ity. Perhaixs  the  report's  most  significant  major  legal  conclusion  to  be  found 
here  is  that  the  ''Citizens  Probation  Authority  type  of  deferred  prosecution  repre- 
sents a  proper  exercise  of  prosecutorial  disaretion." 

The  report  also  made  the  following  prospective  assertion  : 

The  Court  of  No  Record — Citizens  Probation  Authority  anticipated  by  two 
years  the  1!)G7  recommendations  for  deferred  prosecution  by  the  President's  Com- 
mission on  Law  Enforcement  and  Administration  of  Justice,  and  by  six  years  the 
1971  recommendations  for  nation-wide  implementation  of  deferred  prosecution 
by  the  First  Annual  Conference  on  Corrections,  Williamsburg,  Virginia.  Other 
jurisdictions  are  now  evidencing  considerable  interest  in  the  Genesee  County 
experience.  Neighboring  Lapeer  County,  Michigan,  has  reported  satisfaction  with 
its  self-supporting,  volunteer  staffed  program  in  operation  for  the  past  two  years. 
San  Bernardino  County,  California,  is  reported  to  be  geared  to  1972  imple- 
mentation of  a  combined  professional-volunteer  model  of  the  Citizens  Proba- 
tion Authority.  It  may  reasonably  be  anticipated  that  citizens'  desire  for  involve- 
ment in  the  Criminal  IJustiee  process  wall  find  legitimate  and  needed  expression 
in  Citizens  Probation  Authorities  throughout  the  United  States  in  the  years 
ahead. 

The  following  assumptions  would  appear  to  underlie  creation  of  CPA  and  of 
any  program  designed  to  selectively  divert  persons  charged  with  crimes  from 
the  criminal  court  process  : 

(1)  Certain  types  of  criminal  offenses,  or  situations  in  which  criminal  offenses 
are  committed,  may  represent  isolated  instances  in  the  life  histories  of  persons 
charged  with  such  offense,  and  are  not  best  handled  by  processes  designed  to  deal 
with  "criminals." 

(2)  Exposure  of  a  person  who  has  not  demonstrated  a  pattern  of  criminal  be- 
havior to  processes  designed  to  deal  with  "criminals"  may  at  best  fail  to  help 
the  person  and  at  worst  influence  him  in  the  direction  of  a  life-style  linked  to 
criminal  activity. 

(3)  Prevention  of  future  criminal  behavior  on  the  part  of  persons  who  have  not 
demonstrated  a  pattern  of  criminal  activity  does  not  require  a  punitive  approach  ; 
in  fact,  a  punitive  approach  may  indaice  the  opposite  result  and  contribute  to  the 
person's  identifying  himself  in  a  role  which  fosters  future  criminal  activity. 

(4)  A  prograni  diverting  selected  criminal  offenders  from  the  usual  criminal 
court  process  carries  a  very  limited  risk  for  society.  Careful  screening  should 
result  in  a  low  recidivism  rate,  which  should  be  further  lowered  if  the  agency's 
counseling  and  problem-solving  efforts  are  successful. 

(5)  Diversion  of  those  who  are  not  habitual  criminals  from  the  regular  crim- 
inal court  process  should  increase  the  effective  use  of  resources  in  the  criminal 
court  process,  by  lightening  caseloads  of  police,  prosecution,  and  the  courts.  The 
Adult  Probation  Program  similiarly  should  benefit  through  increased  capability 
to  focus  its  resources  on  more  serious  cases. 

(6)  Prosecutorial  discretion  in  disposing  of  offenses  includes  the  authority  to 
establish  a  program  for  the  systematic  and  large-scale  diversion  of  offenders 
from  the  Criminal  Justice  process. 

(7)  Programs  that  divert  persons  charged  with  crimes  from  the  normal  crim- 
inal court  process  should  lower  the  overall  cost  of  administering  the  Criminal 
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Justice  process.  Cost  per  case  in  tlie  CPA  program  sliould  be  substantially  lower 
than  in  existing  alternative  processes. 

At  the  federal  level,  the  technique  of  deferred  prosecution  of  selected  juvenile 
offenders  has  enjoyed  wide  acceptance  since  first  advocated  by  the  U.S.  Attorney 
General  in  a  bulletin  issued  in  1946.  Significantly,  there  is  no  present  federal 
legislation  on  the  sub.iect.  Basically,  the  U.S.  Attorney,  in  the  exercise  of  his 
discretion,  defers  prosecution  of  selected  juvenile  offenders  and  places  under  the 
supervision  of  probation  officers  for  definite  periods  of  time,  usually  a  year.  The 
decision  whether  to  defer  prosecution  is  made  by  him  on  the  basis  of  a  pre- 
sentence report  prepared  by  probation  officers.  The  U.S.  Attorney  reserves  the 
right  to  terminate  probation  and  reinstate  criminal  action  at  any  time.  Insofar 
as  this  federal  practice  relies  upon  pre-prosecutorial  diversion  in  the  sole  dis- 
cretion of  the  U.S.  Attorney,  pursuant  to  the  recommendation  of  probation  offi- 
cers, the  federal  program  is  very  similar  to  that  of  CPA. 

However,  two  significant  differences  exist  between  the  two  approaches:  (1) 
the  ages  of  the  offenders  is  higher  in  CPA  because  'juveniles'  are  not  included, 
and;  (2)  there  is  more  standardization  of  the  criteria  for  inclusion  in  the  CPA 
program  than  in  the  federal  program.  The  operation  of  the  federal  system  of  de- 
ferred prosecution  serves  to  underscore  the  vast  power  embodied  in  the  notion  of 
prosecutorial  discretion. 

A  client's  participation  in  CPA  tal^es  place  before  he  is  actually  charged  with 
an  offense,  often  even  before  formal  arrest.  Any  offender  who  meets  certain 
criteria,  for  exami)le,  that  his  suspected  offense  be  a  non-violent  crime  and  not 
represent  a  continuing  pattern  of  anti-social  behavior,  is  referred  by  the  prose- 
cutor's office  to  CPA  for  an  interview  and  investigation.  If,  on  the  basis  of  these 
preliminary  contracts,  CPA  counselors  determine  that  the  program  of  proba- 
tion and  counseling,  as  opposed  to  traditional  criminal  prosecution,  would  offer 
approi)riate  treatment,  and,  if  the  suspect  voluntarily  agrees,  the  prosecutor  will 
allow  the  offender  to  participate  in  the  customary  proliationary  treatment  period 
of  up  to  one  .vear  under  the  supervision  of  CPA.  Given  satisfactory  completion  of 
probation,  which  may  include  a  requirement  of  restitution  to  the  victims  of  a 
crime,  prosecution  is  dismissed,  and  any  arrest  or  booking  records  are  given  to 
the  probationer.  CPA  may,  after  careful  analysis  of  both  the  individual's  poten- 
tial and  the  facts  of  the  case,  decide  at  the  referral  stage  that  voluntary  pro- 
bation would  not  be  appropriate  treatment:  the  case  is  then  referred  back  to 
the  prosecutor's  office  with  a  recommendation  for  further  consideration  and  deci- 
sion by  that  office.  Anyone  referred  to  CPA  has  the  right  to  withdraw  from  the 
program  at  any  time,  with  the  understanding  that  his  case  then  becomes  subieet 
to  prosecution.  Additionally,  probation  may  be  revoked  by  the  prosecutor's  office, 
upon  recommendation  of  CPA.  if  the  client  violates  the, terms  of  his  pi-obation. 

To  the  extent  the  above  procedure  demonstrates  a  mutual  cooperation  be- 
tween the  prosecutor  and  CPA  in  the  initial  stages  of  the  charging  function,  it 
would  appear  to  be  clearly  consistent  with  the  traditional  legal  basis  of  prose- 
cutorial discretion.  In  fact,  the  impartiality  of  the  prosecutor  in  ultimately  mak- 
ing his  final  charge  decision  is  not  impaired,  and  ultimate  control  of  the  charge 
decision  always  resides  in  the  prosecutor.  One  basis  of  prosecutorial  discretion 
is  the  traditional  and  well-founded  jurisprudential  concept  that  an  elected  and 
responsible  official  is  more  capable  of  making  impartial  decisions  concerning  the 
advisability  of  bringing  charges  against  an  offender  than  is  a  private  complain- 
ant— the  person  who  in  effect  made  the  charge  decision  under  the  old  English 
system  of  criminal  justice.  Permitting  CPA  contribution^  of  information  relevant 
to  the  desirable  goal  of  insuring  intelligent  and  enlightened  charge  decisions  by 
the  prosecutor  does  not  vitiate  the  impartiality  of  the  prosecutor  or  the  prose- 
cutorial process.  A  prosecutorial  decision  made  in  conjunction  with  the  helpful 
and  valid  information  supplied  by  a  politically  neutral  CPA  staff  would  clearly 
tend  to  be  made  in  a  more  impartial  manner  than  would  the  decision  of  the 
prosecutor  acting  without  any  such  assistance. 

It  might  be  argued  that  this  very  impartiality  makes  the  CPA  staff  insensi- 
tive to  public  opinion  regarding  the  types  of  persons  who  ought  to  participate. 
Judicial  deference  to  the  judgment  of  public  prosecutors  has  often  been  justi- 
fied by  the  belief  that  the  prosecutor,  especially  an  elected  stave  prosecutor, 
makes  charge  decisions  that  accurately  reflect  community  values.  But  this  objec- 
tion has  no  force  since:  (1)  the  CPA  worker  is  protected  from  improper  pres- 
sures concerning  individual  cases;  (2)  the  CPA  program  itself  v/as  established 
by  the  prosecutor,  and;  (3)  the  CPA  proerram  is  always  under  the  prosecutor's 
ultimate  control,  and  thus,  through  his  elected  office,  provides  for  sensitivity  to 
community  values. 
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Thus,  CPA  operates  merely  as  a  supplement  to  the  prosecutor's  office.  It  im- 
pairs neither  the  legal  justification  of  prosecutorial  discretion  nor  the  prosecu- 
tors  final  control  over  the  charge/no  charge  decision.  Rather,  CPA  enhances 
the  knowledge  and  expertise  necessary  for  a  just  decision-making  process. 

The  prosecutor  and  CPA  together  standardize  tlie  operation  of  prosecutorial 
discretion  through  the  promulgation  of  rules  and  regulations  to  the  end  of  exer- 
cising that  discretion  more  intelligently.  The  prosecutor  still  makes  an  individ- 
ualized, case-by-case  determination  of  whether  or  not  to  prosecute ;  CPA  euabh^s 
him  to  have  more  and  better  information  about  the  suspect  at  the  time  the  deci- 
sion is  made,  and  also  offers  the  ijrosecutor  a  useful  and  effective  alternative 
to  traditional  criminal  prosecution,  vrhich  has  now  become  so  necessary  in  the 
fight  against  crime. 

COMMENTS   ON   PROPOSED   FEDERAL   LEGISLATION    S.    798 — H.R.    900T 

» 

Recently  proposed  Senate  Bill  No.  798,  the  would-be  "Community  Supervision 
and  Services  Act,"  is,  in  my  opinion,  a  laudable  and  commendable  statement  of 
intent  to  further  foster  the  implementation  and  growth  of  diversionary  pro- 
grams of  alternative  pre-prosecution  probation  in  the  federal  criminal  justice 
system. 

I  find  myself  in  total  accord  with  the  Bill's  statements  in  Sec.  2.  thereof, 
namely : 

Congress  hereby  finds  and  declares  that  the  interests  of  protecting  society  and 
rehabilitating  individuals  charged  with  violating  criminal  laws  can  best  be 
served  by  creating  new  and  innovative  alternatives  for  treatment  and  super- 
vision within  the  communitj' ;  that  in  many  cases,  society  can  best  be  served  by 
diverting  the  accused  to  a  voluntary  community-oriented  program ;  that  such 
diversion  can  be  accomplished  in  appropriate  cases  without  losing  the  general 
deterrent  effect  of  the  criminal  justice  system ;  that  the  retention  of  the  deferred 
charges  will  serve  both  as  a  deterrent  to  committing  further  offenses  and 
as  an  incentive  to  complete  rehabilitative  efforts :  that  alternatives  to  institu- 
tionalization (which  provide  for  the  education,  job  placement,  training,  and 
other  social  services)  made  available  to  persons  accused  of  crime  who  accept 
responsibility  for  their  behavior  and  admit  their  need  for  such  assistance  can 
equip  such  persons  to  lead  lawful  and  useful  lives. 

I  would  wholeheartedly  endorse  and  recommend  the  above  declaration  of 
Congressional  intent. 

As  is  further  stated  in  Sec.  3.  of  the  proposed  Act : 

As  used  in  this  Act,  the  term — 

(1)  "eligible  individual"  means  any  person  who  is  charfjed  unth  an  offense 
against  the  United  States  and  who  is  recommended  for  participation  in  a  program 
of  community  supervision  and  services  hy  the  attorney  for  the  government  in  the 
district  in  which  the  charge  is  pending ;  (emphasis  supplied) 

(2)  "program  of  community  supervision  and  services"  may  include,  but  is 
not  limited  to,  medical,  educational,  vocational,  social,  and  psychological  serv- 
ices, corrective  and  preventive  guidance,  training,  counseling,  provision  for  resi- 
dence in  a  halfway  house  or  other  suitable  place,  and  other  rehabilitative  serv- 
ices designed  to  protect  the  public  and  benefit  the  individual ; 

(3)  "plan"  includes  those  elements  of  the  program  which  and  individual  needs 
to  assure  that  he  will  lead  a  lawful  lifestyle  ; 

(4)  "eomtnitti7}Q  officer''  means  and  judge  or  magistrate  in  any  case  in  which 
he  has  potential  trial  jurisdiction  or  in  any  case  which  has  been  assigned  to  him 
by  the  court  for  such  purposes  ; 

(5)  ''administrative  head"  means  a  person  designated  "by  the  Attorney  General 
as  chief  administrator  of  a  program  of  community  supervision  and  services, 
except  that  each  such  designation  shall  be  made  with  the  concurrence  of  the 
chief  judge  of  the  United  States  district  court  having  jurisdiction  over  the 
district  within  which  such  person  so  designated  shall  serve,   (emphasis  added). 

As  is  further  stated  in  Sec.  5  of  the  proposed  Act : 

SEC.  5.  The  committing  officer  may  release  an  eligible  individual  to  a  program 
of  community  supervision  and  services  if  he  believes  that  such  individual  may 
benefit  hy  release  to  such  a  program  and  the  committing  officer  determines  that 
such  release  is  not  contrary  to  the  public  interest.  Such  release  m.a\i  be  ordered 
at  the  time  for  the  setting  of  bail,  or  at  any  time  thereafter.  *  *  *  (emphasis 
supplied) 

Sec.  7  of  the  proposed  Act  continues  : 
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SEC.  7.  (a)  In  any  case  involving  an  eligible  individual  vi^lio  is  released  to  a 
program  of  community  supervision  and  services  under  this  Act.  the  criminal 
charges  against  such  individual  shall  be  continued  without  final  disposition  for 
a  twelve-month  period  following  such  release,  unless,  prior  thereto,  such  re- 
lease is  terminated  pursuant  to  subsection  (b)  of  this  section,  or  such  charge 
against  such  individual  is  dropped  in  accordance  with  subsection  (c)  of  this 
section.  In  any  case  in  which  such  release  is  not  terminated  or  such  charge  is 
not  dropped  within  such  twelve-month  period,  such  charge  so  continued  shall 
upon  the  expiration  of  such  twelve-month  pei'iod,  ie  dismissed  by  the  committing 
officer. 

(b)  The  committing  officer,  at  any  time  vithin  such  twelve-month  period 
referred  to  in  subsection  (a)  of  this  section,  shall  terminate  such  release,  and  the 
pending  criminal  proceedings  shall  be  resumed,  if  the  attorney  for  the  Govern- 
ment finds  such  individual  is  not  fulfilling  his  obligations  under  the  plan  appli- 
cable to  him,  or  the  public  interest  so  requires. 

(c)  If  the  administrative  head  certifies  to  the  committing  officer  at  any  time 
during  the  period  of  diversion  that  the  individual  has  fulfilled  his  obligations 
and  successfully  completed  the  program,  and  if  the  attorney  for  the  Government 
concurs,  the  committing  officer  shall  dismiss  the  charge  against  such  individual. 
(emphasis  added) 

See.  !)  of  the  proposed  Act  delegates  certain  authority  and  power  to  the  U.S. 
Attorney  General  to  carrj'  out  the  various  provisions  of  the  Act,  including  the 
authority  to : 

(5)  be  authorized  to  provide  technical  assistance  to  any  agency  of  the  State 
or  political  subdivi.sion  thereof  or  to  any  nonprofit  organization  to  assist  in  pro- 
viding programs  of  community  supervision  and  services  to  individuals  charged 
with  offenses  against  the  laws  of  any  State  or  political  subdivision  thereof;  *  *  * 

(9)  be  autliorized  to  promote  the  cooperation  of  all  agencies  which  provide 
education,  training,  counseling,  legal,  employment  or  other  social  services  under 
any  Act  of  Congress  to  assure  that  eligible  individuals  released  to  programs  of 
community  supervision  and  services  can  benefit  to  the  extent  possible. 

Although  I  find  the  operarional  set-up  of  the  proposed  Act  to  be  remarkal)ly 
similar  and  parallel  to  the  Genesee  County  experience  with  diversionary  pro- 
grams of  pre-prosecution  probation  in  basic  conceptual  terms,  which  I  would 
indeed  wholeheartedly  endorse  and  recommend,  I,  nevertheless,  find  certain 
phases  and  portions  of  the  Bill  perhaps  contrary  to  its  very  basic  purpose.  My 
limited  objections  in  this  regard  relate  to  those  portions  of  the  Bill's  provisions, 
supra,  which  have  been  emphasized  and  luiderlined. 

]\ry  basic  criticism  here  is  that,  although  the  U.S.  Attorney  must  make  the 
initial  recommendation  for  participation  in  a  diversionary  program  by  the  indi- 
vidual accused  (see  Sec.  3(1),  supra),  it  is  strictly  the  unilateral  decision  of  the 
federal  judge  or  magi»trate  to  discretionarily  release  the  accused  individual  to 
such  a  program  (cf.,  Sec.  3(4)  and  Sec.  5,  supra).  Such  diversionary  release  can 
only  be  made  on  or  after  the  time  for  the  setting  of  bail,  but  not  before  (cf.. 
Sec.  5,  supra) .  And.  only  the  federal  judge  or  magistrate  has  the  power  to,  at  any 
time,  terminate  such  diversionary  release,  although  that  power  can  only  be.  and 
must  be.  exercised  when  the  U.S.  Attorney  finds  that  the  diverted  individual  is 
"not  fulfilling  his  obligations  under  the  plan  applicable  to  him,  or  the  public 
interest  so  requires"  (cf..  Sec.  3(4)  and  Sec.  7(b).  supra).  Only  the  federal 
judge  or  magistrate  himself  dismisses  the  pending  charge  against  the  diverted 
individual  after  successful  completion  of  the  diversionary  program  (cf..  Sec.  3(4) 
and  Sec.  7(c),  supra),  although  the  concurrence  of  the  U.S.  Attorney  is  also 
needed. 

I  would  respectfully  .suggest  that  the  following  changes  be  effected  in  the 
above-discussed  provisions  for  the  following  reasons  : 

(1)  I  do  not  believe  that  it  is  in  the  best  interests  of  achieving  the  laudable 
goals  of  such  diversionary  programs  to  delay  such  diversionary  release  of  the 
accused  individual  up  until  the  time  when  his  bail  is  set  or  thereafter,  and  after 
he  has  been  formally  arrested,  charged,  and  has  had  formal  critninaJ  prosecution, 
in  effect,  commenced  against  him.  The  effect  of  such  delay  can  only  be  to  deter 
the  effective  rehabilitation  of  the  individual  in  a  subsequent  diver-sioniary  pro- 
gram, after  he  has  already  been  effectively  stigmatized  as  a  "criminal,"  after  he 
has  already  had  sufficient  time  to  rationalize  away  his  conduct,  and  after  he  may 
have  had  the  opportunity  to  receive  the  bad  influence  and  advice  of  other 
criminals  wiiile  incarcerated  for  the  period  after  his  arrest.  Such  delay  can  only 
be  seltVlef eating  of  the  very  worthy  purposes  of  diversionary   release  itself. 

(2)  I  do  not  believe  that  the  diversionary  release  decision  should  be  made  in 
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the  foriiirtl  and  "punitive'  atiiiospliere  of  tlie  courtroom  solely  by  the  federal 
jiulsre  or  inatristrate,  after  formal  prosecution  proceedings  have  been  eommencetl 
airaiust  the  accusetl  individual.  LeaWng  the  diversionary  release  decision  per  se, 
as  well  as  the  concomitant  decision  of  terminating  the  duration  of  such  periods 
of  diversionary  release,  to  the  federal  judge  or  magistrate  alone  (even  though 
the  concurrence  of  the  U.S.  Attorney  he  also  required),  would  also,  in  itself,  be 
self-defeating  of  the  very  goals  which  are  here  sought  to  be  achieved,  for  the 
same  reasons  which  I  have  stated  under  (1),  supra.  The  accused  individual's 
appearance  in  the  formal,  criminal  courtroom  setting  before  the  judge,  who  is 
certainly  perceived  by  the  individual  to  be  the  purveyor  of  "punishment",  will 
certainlV  operate  to  deter  the  rehabilitation  of  that  individual  by  reinforcing  his 
self-perception  of  himself  as  a  "criminal"  who  is  being  "punished"  for  his  wrong- 
ful conduct  (albeit  in  a  more  lenient  manner). 

(3)  It  is  my  sincere  opinion  and  belief  that  the  basic  diversionary  release 
decision  per  se,  and  the  other  decisions  concomitant  to  it,  should  be  made  instead 
solely  by  tlie  U.S.  Attorney,  with  the  aid  and  assistance  of  the  conununity- 
service  "agency  or  agencies  wholly  outside  of  and  divorcetl  from  the  judge- 
courtroom-formal  charge-criminal  context  and  atmosphere.  This  has  been  the 
practice  of  pre-prosecution  probation  in  Genesee  County,  Michigan,  and.  as  has 
been  discussed  at  length  previously,  this  is  the  practice  which  has  worked  with 
eminent  success  for  us  to  insure  the  rehabilitation  of  diverted  offenders  and  to 
pronouncedly  reduce  their  rate  of  recidivism.  It  is  my  basic  belief  that  all  such 
diversionary  decisions  should  and  must  be  kept  in  a  totally  pre-charge,  pre- 
prosecution.  and  extra-courtroom  ambiance,  and  should  be  made  on  a  case-by-case 
basis  by  the  federal  prosecutor  under  the  broad  legal  aegis  of  his  pros- 
ecutorial discretion  and  authority.  Only  after  a  diverted  individual  has  failed  to 
meet  the  conditions  of  his  probation  or  has  voluntarily  withdrawn  from  a  diver- 
sionary program  should  he  be  brought  back  into  the  standard  and  traditional 
channels  of  the  criminal  justice  system  at  the  sole  behest  of  the  prosecutor,  who 
at  all  times  is  properly  and  legally  in  control  of  the  criminal  charging  decision. 
Furthermore,  it  is  my  considered  belief  that  the  basic  and  initial  decision  to 
divert  an  accused  must  be  had  as  soon  as  is  feasibly  and  intelligently  possible 
after  the  commission  of  his  alleged  acts  of  misconduct,  and  that  any  delay  of 
that  decision  until  such  an  arl)itrary  time  as  the  setting  of  bail  can  only  be 
self-destructive  of  the  basic  rehabilitative  and  anti-recidivistic  purposes  of  every 
program  of  diversionary  release  and  treatment. 

The  same  comments  I  have  made  above  in  regard  to  S.  798  apply  equally  with 
respect  to  the  proposed  provisions  of  H.R.  9007,  the  House  proposal  which  would 
include  a  new  chapter  208  in  Title  18  of  the  United  States  Code  entitled 
"Diversionary  Placement,"  and  which  would  "*  *  *  permit  a  Federal  court, 
upon  the  recommendation  of  the  United  States  prosecutor,  to  place  certain 
persons  charged  with  Federal  crimes  in  programs  of  community  supervision  and 
services."  (Title  of  Bill). 

Although  I  again  would  wholeheartedly  endorse  the  Bill's  recognition  and 
adoption  of  the  concept  of  diversionary  placement  and  deferred  prosecution.  I 
have  the  same  basic  criticisms  of  its  proposed  mode  of  pirjcedural  impJementation, 
which  I  have  addressed  earlier  to  the  provisions  of  proposed  S.  798:  (1)  H.R. 
9007  also  leaves  the  diversionary  decision  solely  to  the  discretion  of  the  federal 
court,  not  the  prosecutor  (even  though  the  diversionary  recomwendation  of 
the  U.S.  Attorney  is  a  necessary  condition  precedent)  (see  proposed  §  3171  (a)  )  ; 
(2)  H.R.  9007  does  improve  upon  S.  798  by  providing  that  diversion  by  the 
court  shall  take  place  "*  *  *  at  the  earliest  practicable  time."  rather  than 
only  upon  or  after  the  setting  of  bail  by  the  court  (see  proposed  §  3171  (b)  ;  (3) 
H.R.  9007  also  provides  that  the  diversionary  programs  and  probation 
officers  are  under  the  sole  "direction"  of  the  court  and  not  the  prosecutor  (see 
proposed  §3172)  ;  (4)  H.R.  9007  gives  the  court  and  not  the  federal  prosecutor 
the  sole  discretionary  decision  to  extend  the  initial  90-day  time  period  of  com- 
munity supervision  up  to  a  one-year  maximum  (even  though  the  prior  extension 
"recommendation"  of  the  U.S.  Attorney  is  required)  (see  proposed  §  3173(a))  ; 
(5)  H.R.  9007  also  gives  the  court  and  not  the  federal  prosecutor  the  sole  and 
unilateral  power  to  "*  *  *  terminate  such  placement  at  any  time  and  authorize 
the  attorney  for  the  Government  to  resume  .such  charges."  (see  §  3173(b) 
as  proposed ) . 

Tills  statutory  provision  would  usurp  and  abrogate  the  long-recognized  and 
traditional  common  law  and  unilateral  power  and  control  of  the  prosecutor, 
federal  or  state,  over  the  legal  decision  of  whether  or  not  to  prosecute  a  given 
offender,  which  has  been  based  on  the  doctrine  of  the  constitutional  separation 
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of  powers.  By  giving  here  to  the  court  alone  the  sole  power  to  "authorize" 
the  re-institution  of  formal  criminal  charges  against  any  prior  diverted  offender, 
the  statute  usurps  and  abrogates  both  the  doctrines  of  prosecutorial  discretion 
and  sepai'ation  of  powers,  and  effectively  confers  executive  poiver  and  control 
on  the  court,  uihich  is  solely  a  judicial  hody.  Such  "conditioning"  of  the  prose- 
cutor's proper  and  sole  executive  discretion  hy  requiring  prior  judicial 
"authorization"  for  the  prosecutor  to  decide  to  file  formal  criminal  charges  (or 
"resume"  such  charges)  does  extreme  violence  to  basic  constitutional,  legal, 
historical,  and  well-recognized  jurisprudential  principles.  It  destroys  the 
separation  of  executive  from  judicial  power  in  a  most  basic  and  significant 
manner.  Proposed  §  3173(b)  must  be  amended  to  allow  the  federal  prosecutor 
to  unconditionally  decide  in  his  own  independent  exercise  of  discretion  whether 
or  not  to  terminate  diversionary  placement  and  "resume"  formal  criminal 
prosecution  against  any  offender;  (6)  H.R.  9007  also  gives  the  court,  and  not 
the  prosecutor,  sole  authority  and  power  to  dismiss  the  charges  against  the 
offender  who  has  successfully  completed  a  program  of  diversion;!  ry  supervision 
(even  tliough  prior  "consultation"  with  the  prosecutor  is  required)  (see  pro- 
posed §  3173(c)  ). 

I  must  re-emphasize  here  that  my  only  objections  to  S.  798  or  H.R.  9007 
are  sti-ictly  related  to  matters  of  procedural  implementation  and  the  question 
of  division  of  power  and  control  between  prosecutor  and  court,  as  it  affects 
both  legal  concerns  (i.e.,  the  doctrines  of  prosecutorial  discretion  and  separa- 
tion of  powers),  and  the  practical  concern  for  the  effective  success  of  diver- 
sionary programs  (i.e.,  whether  prosecutor-authorized  and  pre-charr/e 
diversionary  programs  are  more  likely  to  effectuate  the  desired  goals  of  rehabili- 
tation and  reduced  recidivism  than  are  court-authorized  and  post-charge  pro- 
grams, as  proposed  in  both  S.  798  and  H.R.  9007).  I  believe  strongly  that 
prosecution-authorized  and  pre-charge  diversionary  programs  will  satisfy  both 
of  these  concerns  arid  goals,  legal  and  practical,  much  more  satisfactorily  than 
will  the  court-authorized  and  post-charge  variety. 

The  concept,  validity,  and  necessity  of  and  for  diversion,  however,  should 
and  must  be  sanctioned  and  approved  by  the  Congress  of  the  United  States. 
All  procedural  and  implementational  questions  to  the  side,  this  body  should  and 
must  give  its  approval  to  the  hasic  concepts  of  diversion,  deferred  prosecution, 
and  community-supervised  programs  by  supporting  the  passage  and  adoption  of 
S.  798 — H.R.  9007.  I  certainly  and  unequivocally  would  urge,  support,  and  recom- 
mend such  approval,  passage,  and  adoption  of  these  proposed  legislative 
measures.  The  time  has  come  for  the  U.S.  Congress  to  give  formal,  statutory 
recognition,  sanction,  and  approval  to  the  basic  concepts  of  diversion.  The  public 
welfare  and  safety,  and  the  increasing  threat  posed  by  crime  and  recidivism, 
demand  that  this  now  be  done. 

CONCLtrSION 

Although  the  concept  of  deferred  prosecution  probation  and  diversion  from  the 
criminal  justice  process  is  and  can  be  operationally  initiated  in  some  different 
ways  and  with  some  different  variations,  yet  the  laudable  ideological  and  social 
goals  of  such  programs  (i.e..  to  reduce  crime,  to  better  protect  society,  to  facili- 
tate the  operation  of  the  criminal  justice  system,  to  run  that  system  both  more 
efficiently  and  less  expensively,  etc.)  remain  consistent,  undeviating,  worthwhile, 
and  common  to  all  such  programs. 

The  alarming  national  increase  in  crime,  and  the  patent  failure  of  the  present 
criminal  justice  system  and  standard  criminal  warrant  process  to  cope  with 
or  halt  this  rise,  demand  innovative,  thoughtful,  and  effective  revisions  in  pro- 
cedures on  the  part  of  those  in  government  who  are  in  the  best  position  to  take 
positive  and  constructive  action  in  this  regard. 

[The  information  referred  to  at  p.  52  follows :] 

Testimony  op  Philip  Ginsberg,  Chief  Defender,  Seattle,  Wash.,  Marshall  J. 

Hartman,  National  Director  of  Defender  Services,  NLADA,  and  Nancy 
Albert  Goldberg,  Deputy  Director  of  Defender  Services,  NLADA. 

The  National  Legal  Aid  and  Defender  Association  (NLADA)  is  particularly 
pleased  to  accept  this  Subcommittee's  initiation  to  appear  before  it  today  on  this 
most  important  legislation,  H.R.  9007  and  S.  798,  entitled  the  Community  Super- 
vision and  Services  Act.  NLADA  is  the  only  national,  non-profit  organization 
whose  primary  purpose  is  to  assist  in  providing  effective  legal  services  for  the 
poor.  Its  members  include  the  great  majority  of  defender  offices,  coordinated 
assigned  counsel  systems,  and  legal  assistance  programs  in  the  United  States. 


73 

LEGISLATIVE   PURPOSE 

NLADA  commends  the  authors  of  S.  798  for  the  high  goals  and  principles 
enunciated  in  tlie  protimMe  to  this  legislation.  These  goals  include  creating  new 
and  innovative  alternatives  to  incarceration  e.g.  community  rehabilitation  pro- 
grams, job  training,  etc.  The  same  goals  are  implicit  in  the  companion  bill  H.R. 
9007.  Penologists  have  long  agreed  that  our  penal  institutions  fail  to  rehabili- 
tate offenders,  but  instead  serve  as  schools  for  crime  which  only  serve  to  teach 
those  inmates  who  are  eventually  released  from  prison  how  to  prey  upon  the 
public. 

However,  there  is  a  pseudo-Aristotelian  dichotomy  in  the  reasoning  that  there 
are  only  two  alternatives,  i.e.,  that  either  we  send  offenders  to  prison  or  we 
enact  pre-trial  diversion  programs  such  as  that  suggested  by  this  proposed  legis- 
lation. There  is  a  third  alternative  which  we  must  not  overlook,  and  that  is  giving 
each  accused  individual  a  trial  in  a  court  of  law  as  envisaged  by  the  Sixth  Amend- 
ment to  the  Bill  of  Rights  with  all  of  the  constitutional  protections  which  our 
U.S.  Supreme  Court  has  seen  fit  to  apply  to  criminal  proceedings,  and  when  and 
if  the  individual  is  found  guilty  in  a  court  of  law,  we  may  then  place  that  indi- 
vidual in  a  community  supervision  and  treatment  program.  To  accord  this  special 
treatment  only  to  persons  willing  to  "accept  responsibility  for  their  behavior" 
or  to  those  who  have  not  yet  been  adjudicated  guilty  may  well  result  in  expending 
resources  to  rehabilitate  persons  who  are  in  fact  innocent  of  crime  by  chilling 
their  desire  to  take  the  risk  of  a  trial. 

Requiring  individuals  to  accept  moral  blame  or  responsibility  prior  to  accept- 
ance for  deferral  of  prosecution  is  reminiscent  of  the  plea  bargaining  system 
which  has  been  so  widely  criticized  of  late  for  its  degradation  of  the  criminal 
justice  system.  Pre-trial  diversion  and  plea  bargaining  are  similar  in  that  they  are 
both  short-cuts  to  conventional  adjudication  and  are  intended  to  save  the  tax- 
payer dollar  by  affording  some  defendants  less  than  the  full  panoply  of  con- 
stitutional rights  to  which  they  are  entitled  by  law.  That  is  not  to  say  that  these 
defendants  may  not  be  benefited  by  many  diversionary  programs ;  however, 
we  must  be  extremely  watchful  whenever  justice  becomes  low  in  visibility  and 
highly  imbued  with  non-reviewable  discretion  whether  by  prosecutor,  police, 
court  or  any  other  agency. 

We  would  like  to  discuss  a  number  of  problems  posed  by  H.R.  9005  and  the 
companion  bill.  S.  798.  Some  of  the  problems  which  concern  us  are  the  placing 
of  the  responsibility  for  the  initial  decision  and/or  investigation  for  diversion 
within  the  prosecution  function,  the  effect  of  diversion  upon  possible  police 
misconduct,  the  question  of  whether  admissions  of  guilt  or  responsibility  are  to 
be  required  of  the  subjects,  the  issues  surrounding  the  reinstitution  of  charges, 
the  effect  of  a  speedy  trial  waiver,  the  participation  of  defense  counsel,  in- 
cursions upon  the  right  to  privacy,  the  lack  of  proven  success  in  reducing  recid- 
ivism, the  potential  regressive  effects  upon  the  criminal  justice  process  where  di- 
version is  .utilized  in  connection  w-ith  bail  and  pretrial  release  procedures,  and, 
in  general,  the  potential  abuses  inherent  in  a  system  of  justice  v,-hich  unlike 
the  much-criticized  plea  bargaining  system,  is  low  in  visibility  and  unreviewable. 

WHO    INITIATES    THE    DIVERSION    RECOMMENDATION 

In  H.R.  9007  it  is  the  attorney  for  the  Government  who  requests  that  an 
individual  be  considered  for  placement  in  a  community  supervision,  or  diversion, 
program.  Placing  the  authority  to  initiate  the  investigation  into  the  individual's 
suitability  for  diversion,  and  subsequently,  the  responsibility  for  recommending 
diversion,  within  the  office  of  the  prosecutor  has  a  number  of  serious  drawbacks. 
First,  it  tends  to  remove  the  element  of  voluntariness  from  the  subject's  decision 
to  accept  the  program  and  to  waive  his  right  to  speedy  trial  as  well  as  a  number 
of  other  constitutional  rights  which  are  impliedly  waived  by  entering  into  the 
program.  Even  if  no  explicit  threats  are  made  to  him  by  the  prosecutor  he  may 
anticipate  harsher  sentencing  recommendations  by  the  prosecutor  for  refusing 
to  accept  the  prosecutor's  deal.  Second,  there  is  the  danger  that  prosecutors  may 
divert  those  against  whom  they  have  a  weak  case  or  a  case  based  upon  illegally 
obtained  evidence.  Were  the  initial  screening  for  diversion  to  take  place  within 
some  other  agency,  the  opportunity  for  selecting  out  only  weak  cases  for  diversion 
would  be  diminished.  If  the  facts  of  the  case  are  insufficient  to  prove  guilt  in  a 
court  of  law,  the  chances  are  increased  that  diversion  will  be  utilized  for  in- 
nocent defendants.  A  third  and  very  basic  reason  why  prosecutors  should  not 
initiate  the  diversion  decision  is  the  sanctity  of  the  attorney-client  privilege 
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which  protects  communications  made  in  confidence.  When  the  prosecutor  becomes 
privy  to  information  regarding  the  client's  suitability  for  diversion  he  may  also 
uncover  information  relevant  to  the  defendant's  case  and  bearing  upon  the  ques- 
tion of  guilt  or  innocence.  Defendants  being  Interviewed  by  diversion  project  per- 
sonnel tend  to  discuss  matters  relevant  to  their  case,  as  they  have  difficulty 
in  distinguishing  which  information  is  strictly  relevant  to  determining  their 
eligibility. 

The  same  defect  exists  with  regard  to  confidentiality  of  information  when- 
ever the  initial  interviewing  is  done  prior  to  adjudication  at  the  request  of  or  by 
anyone  who  is  not  in  the  employ  of  the  defendant's  attorney.  This  information 
may  be  subpoenaed  by  the  court  unless  it  is  a  privileged  communication.  While 
the  law  does  provide  for  an  attorney-client  privilege,  there  is  no  such  privilege 
between  social  worker  and  client.  This  is  one  of  the  reasons  why  the  ABA 
Standards  Relating  to  Sentencing  Procedures  and  Alternatives  recommend  that 
pre-sentence  investigations  be  deferred  until  after  an  adjudication  of  guilt. 
Should  the  individual  be  found  ineligible  for  the  program  or  should  the  individual 
refuse  to  accept  the  program,  the  prosection  may  be  in  possession  of  information 
obtained  in  violation  of  the  defendant's  privilege  against  self-incrimination.  While 
S.  798  attempts  to  ensure  that  information  may  not  be  used  upon  resumption 
of  the  prosecution  against  a  defendant  whose  diversion  was  terminated,  there 
are  no  protections  in  the  statute — and  perhaps  it  is  impossible  to  build  in  adequate 
protections — for  the  individual  who  is  interviewed  for  admission  into  the  program 
but  never  in  fact  participates  in  it.  The  problems  here  may  be  similar  to  the 
difficulties  experienced  in  changing  the  law  to  provide  only  "use  immunity"  in 
exchange  for  testimony  before  a  grand  jury  instead  of  the  former  practice 
of  guaranteeing  full  "transactional  immunity"  e.g.  there  would  be  an  enormous 
burden  placed  upon  the  prosecution  to  prove  that  none  of  the  proscribed  informa- 
tion led  to  information  that  was  used  in  the  prosecution.  The  most  adequate 
l)rotection  is  simply  not  to  take  such  information  from  the  defendant  iirior  to 
trial.  If  such  information  is  to  be  taken  prior  to  adjudication  it  is  NLADA's 
position  that  a  defender  or  defense  lawyer  should  be  apprised  immediately  of  the 
possibility  of  diversion  so  that  he  may  be  present  at  the  initial  interview. 

If  there  is  to  be  any  diversion  at  all,  it  would  be  best  handled  either  by  an 
independent  agency  or  a  public  defender  office.  Control  by  prosecutors  in  par- 
ticular adds  to  the  inherent  coercion  to  accept  the  deal  offered  by  the  state.  In 
plea  bargaining,  the  abuses  are  less  pronounced  as  the  defense  attorney  may 
initiate  plea  bargaining  discussions.  In  some  areas  of  the  country,  for  example, 
Seattle.  Washington,^  the  initial  interviewing  and  diversion  recommendations 
are  done  by  a  paraprofessional  within  the  public  defender's  office.  This  is  bene- 
ficial not  only  because  of  the  protection  of  the  attorney-client  privilege,  but 
because  of  the  greater  likelihood  that  the  defendant's  decision  to  participate  in 
the  diversion  decision  will  be  truly  voluntary  and  due  to  a  real  desire  on  the  part 
of  the  defendant  to  participate  in  a  particular  rehabilitative  program.  Thus,  the 
participation  is  also  more  likely  to  be  successful. 

EFFECT   UPON    FREEDOM    FROM   UNREASONABLE   SEARCHES   AND   SEIZURES 

It  is  interesting  to  consider  what  the  effect  of  diversion  would  he  upon  police 
misconduct.  In  a  trial  situation,  evidence  obtained  by  l)reaking  into  a  person's 
house  without  a  warrant  would  be  excluded  and,  if  no  other  substantial  evidence 
exi.sted.  the  case  would  be  dismissed.  However,  if  the  person  was  subsequently 
enrolled  in  a  diversion  program  the  policeman's  objective  of  obtaining  grounds 
for  an  arrest  would  have  been  reached.  Police  would  be  encouraged  to  continue 
making  similar  illegal  searches  and  seizures  so  long  as  they  eluded  challenge  in 
court.  Institutionalization  of  pre-trial  diversion  as  an  alternative  to  conventional 
adjudication  may  thus  engender  social  effects  which  are  both  undesirable  and 
unexpected. 

DIVERSION  AND  ADMISSIONS  OF  GUILT  OR  RESPONSIBILITY 

While  H.R.  0007  imposes  no  requirement  of  admissions  of  guilt,  S.  798  treads 
very  heavily  upon  the  Fifth  Amendment  privilege  against  self-incrimination  by 
offering  diversion  only  "to  persons  accused  of  crime  who  accept  responsibility 
for  their  behavior  and  admit  their  need  for  such  assistance."  This  requirement 


1  Soe  the  attached  article  by  Philip  Ginsberg  describing  the  Seattle  diversion  program 
and  the  attached  article  by  Nancy  Goldberg  which  discusses  which  agencies  are  In  control 
of  diversion  programs. 
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is  similar  to  the  requirements  imposed  by  the  Gennessee  County,  Michigan, 
prosecutor's  diversion  program  whicli  lias  been  criticized.  Requiring  a  prospective 
divertee  to  admit  guilt  adds  an  element  of  coercion  to  the  program  which  is  con- 
stitutionally suspect,  since  diversion  may  result  in  dismissal  of  the  prosecution. 
By  withholding  diversion  from  individuals  who  refuse  to  admit  guilt  or  "moral 
responsibility  "  an  unconstitutional  chilling  of  the  right  to  trial  is  accomplished. 
It  is  XLADA's  position  that  no  diversion  program  should  require  a  defendant 
to  violate  his  privilege  against  self-incrimination  by  pleading  guilty  or  accepting 
moral  blame.  Such  a  requirement  would  pose  a  serious  threat  to  our  entire  con- 
stitutional framework. 

REINSTITUTION  OF  CHARGES 

Botli  II. R.  9007  and  S.  79S  contemplate  the  termination  of  placement  under 
community  supervision  of  an  individual  who  has  failed  in  the  program  and  re- 
sumption of  the  prosecution  against  him.  Suppose  the  person  has  been  placed  in  a 
drug  program  and  he  antagonizes  the  administrator  of  the  program.  According 
to  the  terms  of  H.R.  9007  a  person  could  spend  up  to  one  year  in  the  program. 
Once  he  has  already  "served"  one  year  of  his  life  in  the  drug  program,  does  re- 
institution  of  the  prosecution  smack  of  double  jeopardy?  H.R.  9007  is  particularly 
troublesome  in  this  regard,  as  sec.  3172(4)  appears  to  provide  that  the  same 
judge  that  revokes  the  defendant's  participation  in  a  diversion  program  may  be 
the  one  who  later  sentences  him  after  trial.  NLADA  recommends  that  the  statute 
provide  that  the  same  judge  who  revokes  the  program  shall  not  hear  the  case. 

S.  798  permits  resumption  of  criminal  proceedings  upon  the  extremely  flexible 
grounds  that,  "the  attorney  for  the  Government  finds  such  individual  is  not  ful- 
filling his  obligations  under  the  plan  applicable  to  him,  or  the  public  interest  so 
requires."  Considering  the  fact  that  an  individual  is  susceptible  to  receiving  pun- 
ishment twice  for  the  same  offense,  at  a  minimum,  the  statute  should  require 
credit  for  time  served  in  the  diversion  program  and  a  full-scale  hearing  prior  to 
revocation  of  diversionary  status  at  which  the  defendant  is  entitled  to  repre- 
sentation by  counsel  and  to  confront  and  cross-examine  his  accusers.  Moreover, 
the  hearing  officer  should  be  an  impartial  magistrate  and  not  in  the  employ  of 
the  prosecutor's  office  as  has  been  proposed  in  some  quarters.  A  full-scale,  two- 
stage  hearing  was  required  in  the  recent  U.S.  Supreme  Case  of  Morrisey  v. 
Brewer.  Such  a  hearing  is  required  whenever  a  substantial  deprivation  of  rights 
is  involved.  {GoUlherg  v.  Kelly.) 

The  system  of  pretrial  diversion  makes  serious  inroads  upon  the  principle  es- 
tablished in  North  Carolina  v.  Pearce  that  the  defendant  may  not  be  given  a 
harsher  sentence  once  he  has  already  been  sentenced.  Diversion  may  present  a 
defendant  with  a  "damned  if  you  do,  damned  if  you  don't"  situation :  he  may 
fear  harsher  sanctions  if  he  refuses  to  agree  to  enrollment  in  a  diversionary  pro- 
gram, and  at  the  same  time  be  afraid  to  participate  in  such  a  program  lest  he 
face  the  risk  of  an  increased  sentence  after  trial  should  be  "fail".  As  an  example, 
during  a  recent  discussion  of  diversion  sponsored  by  the  Illinois  Academy  of 
Criminology,  a  juvenile  court  judge  was  asked  whether  he  took  a  youth's  revoca- 
tion of  diversion  into  consideration  in  imposing  "sentence"  upon  the  youth.  He  re- 
plied, naturally  if  we  have  already  had  experience  with  the  youth  and  he  failed 
to  work  out  in  the  program,  the  penalties  imposed  should  be  greater.  According 
to  a  recent  unpublished  study,  defendants  who  are  terminated  from  pre-trial 
diversion  programs  are  given  the  highest  priority  for  prosecution  and  their  failure 
to  remain  in  the  program  is  taken  into  account  by  judges  in  making  sentencing 
determinations. 

SPEEDY  TRIAL 

H.R.  9007  explicitly,  and  S.  798  impliedly,  require  the  defendant  to  waive  his 
right  to  a  speedy  trial  in  order  to  participate  in  the  program.  In  S.  798  there 
is  a  constructive  waiver  of  the  right  since  the  individual  must  acquiesce  to 
having  his  case  continued  for  a  period  of  twelve  months.  Suppose,  however,  that 
the  defendant  proved  unsuccessful  in  the  program  and  the  prosecution  were  to 
be  reiustituted  after  one  month.  The  statutes  are  silent  on  the  question  of 
whether  the  right  to  a  speedy  trial  would  be  revived  in  this  instance.  It  would 
be  beneficial  to  include  in  the  statute  a  provision  to  the  effect  that  whatever 
rights  of  speedy  trial  the  defendant  had  prior  to  enrolling  in  the  diversion  pro- 
gram would  automatically  be  revived,  without  his  being  required  to  demand 
them,  upon  recommencement  of  the  prosecution. 
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NEED   FOB   DEFENSE   COUNSEL 

In  order  that  the  diversion  program  may  withstand  a  constitutional  test, 
the  accused  must  knowingly  and  voluntarily  waive  his  Sixth  Amendment  "right 
to  a  speedy  and  public  trial  by  an  impartial  jury."  In  order  that  such  a  waiver 
be  fully  voluntary  and  intelligently  made,  the  assistance  of  defense  counsel  is 
necessary.  U.S.  Supreme  Court  decisions,  from  Gideon  v.  Waiinvright  and  Arger- 
singer  v.  Hamlin  (right  to  counsel  at  trial)  through  Coleman  v.  Alahama 
(counsel  at  preliminary  hearing)  and  most  recently,  Gaynon  v.  Scarpelli 
(counsel  at  parole  and  probation  revocation  hearings)  require  the  presence  of 
counsel  at  each  critical  stage  of  the  proceedings.  In  order  to  participate  in  the 
diversion  program,  the  accused  waives  his  right  to  a  preliminary  hearing,  to  con- 
front and  cross-examine  his  accusers,  to  a  speedy  trial,  and  to  have  a  jury  make 
determinations  of  fact ;  he  may  also  forego  the  privilege  against  self-incrimina- 
tion, and  the  applicable  Statute  of  Limitations.  In  addition  to  giving  up  the 
opportunity  to  prove  himself  innocent,  he  may  be  bypassing  sentencing  alterna- 
tives entailing  a  much  lesser  degree  of  supervision,  such  as  probation.  Since 
diversion  may  be  the  most  critical,  in  fact,  the  only  stage  of  the  proceedings. 
for  a  defendant  to  forego  his  opportunity  to  put  the  state  to  the  burden  of 
proving  his  guilt,  counsel  must  certainly  be  required  at  this  stage.  This  view 
accords  with  that  of  the  National  Advisory  Commission  on  Criminal  Justice 
Standards  and  Goals,  Courts  Standard  2.2,  which  states,  "Emphasis  should  be 
placed  on  the  offender's  right  to  be  represented  by  counsel  during  negotiations 
for  diversion  and  entry  and  approval  of  the  agreement."  The  Prosecutor' s  Man- 
ual on-  Screening  and  Diversionary  Programs,  describing  the  diversionary  pro- 
gram in  Genesee  County,  Michigan  states  at  p.  107,  "given  that  most  cases  that 
would  go  to  trial  in  the  absence  of  CPA  [Citizens  Probation  Authority]  would 
I'equire  appointed  counsel,  paid  from  public  funds,  a  further  probable  saving 
is  realized  by  the  CPA's  case  rarely  involving  defense  counsel  (Legal  Aid)." 

It  is  NLADA's  position  that  counsel  should  be  provided  to  the  defendant  at 
every  stage  of  the  diversion  determination  process,  from  initial  questioning 
through  the  final  decision  to  enter  the  program,  and  that  this  right  must  be 
plainly  spelled  out  in  the  legislation  even  though  the  provision  of  counsel 
may  be  implicit  in  current  federal  procedures. 

INCURSIONS   UPON   THE   RIGHT   TO   PRIVACY 

The  United  States  has  made  the  right  to  privacy  peculiarly  its  own  pet  privi- 
lege. It  was  a  result  of  persecution  in  other  countries  such  as  England,  Ger- 
many, and  Russia  that  many  of  our  citizens  fled  to  this  land.  Diversion  pro- 
grams of  necessity  make  serious  incursions  upon  the  right  to  privacy  in  the 
home,  since  social  workers,  as  part  of  their  role  in  a  diversion  program,  typically 
enter  the  home,  interview  members  of  the  defendant's  family,  and  ask  many 
personal  and  embarrassing  questions  concerning  life-style,  morals,  etc.  We  may 
well  ask  whether  new  concepts  such  as  diversion,  which  come  about  as  a  panacea 
for  financial  anaemia  in  the  criminal  justice  system,  are  not  the  first  step 
toward  Big  Brotherism  and  "1984". 

LACK    OF    DEMONSTRATED    EFFECTIVENESS    IN    REDUCING    RECIDIVISM    RATES 

The  present  proposed  legislation  appears  to  be  premature  in  that  there  has  as 
yet  been  inadequate  data  showing  that  pretrial  diversion  programs  accomplish 
positive  results  in  reducing  recidivism  rates.  This  is  because  the  clients  typically 
accepted  by  these  programs  have  been  low-risk  arrestees  who  most  likely  would 
not  have  been  recidivists  in  any  case.  The  eligibility  criteria  for  most  programs 
have  excluded  offenses  involving  violence  and  have,  by  and  large,  been  limited 
to  first  offenders.  Even  in  programs  which  have  accepted  persons  charged  with 
felony  offenses,  these  were  frequently  in  reality  felonies  only  because  of  over- 
charging and  would  probably  have  gone  to  trial  as  misdemeanors. 

Studies  compai'ing  recidivism  rates  have  failed  to  employ  control  groups  of 
individuals  charged  with  the  same  type  of  crime  as  those  enrolled  in  diversion 
programs.  Thus,  figures  purporting  to  "prove"  that  pre-trial  diversion  has 
reduced  recidivism  are  misleading.  A  great  deal  more  stiidy  is  needed  of  the  effec- 
tiveness of  these  programs  before  we  reach  the  stage  where  a  legislative  basis 
is  in  order.  It  is  NLADA's  position  that  legislation  should  not  be  enacted  until 
there  has  been  an  opportunity  to  study  more  programs  and  to  conduct  more 
scientific  evaluations  and  comparisons  of  programs. 
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DIVERSION    AND   PRETRIAL    RELEASE 

S.  798,  Sec.  5,  provides  for  the  release  of  an  arrested  person  to  a  community 
supervision  program  while  awaiting  trial.  While  H.R.  9007  has  no  comparable 
provision,  the  bill  does  not  exclude  the  possibility  that  persons  awaiting  trial 
may  be  placed  in  diversion  programs.  NLADA  strongly  opposes  the  placing  of 
persons  intending  to  assert  their  innocence  at  trial  in  a  diversion  program. 

First,  this  practice  contravenes  the  basic  American  principle  of  justice  that 
the  accused  person  is  presumed  innocent  until  proven  guilty.  A  person  taken  into 
a  diversion  program,  on  the  other  hand,  is  presumed  to  be  in  need  of  treatment. 
Not  only  does  imposing  such  treatment  fly  in  the  face  of  the  presumption  of 
innocence,  but  it  also  may  prove  highly  offensive  to  the  innocent  defendant  aud 
place  unnecessary  burdens  upon  the  taxpayer  dollar.  Imagine  the  mental  anguish 
for  example,  of  the  innocent  young  person  wrongly  accused  of  possessing  nar- 
cotics who  is  forced  to  attend  a  narcotics  rehabilitation  program  attended  by 
hard  narcotics  users. 

Secondly,  pretrial  diversion  for  those  awaiting  trial  runs  counter  to  the 
intent  of  the  Federal  Bail  Reform  Act  of  1966  and  to  the  U.S.  Supreme  Court's 
decision  in  Stack  v.  Boyle.  In  1951,  the  high  court  held  that  the  only  purpose 
of  imposing  bail  was  to  assure  the  defendant's  appearance  at  trial.  The  Federal 
Bail  Reform  Act  followed  in  19G6,  setting  forth  minimum  conditions  of  release 
on  recognizance  which  could  be  imposed.  However,  the  principle  was  clear  that 
no  conditions  of  release  could  be  imposed  unless  they  bore  a  reasonable  rela- 
tionship to  assuring  the  defendant's  appearance  in  court.  Firmly  wedded  to 
these  conditions  was  the  presumption  that  a  person  who  had  not  been  adjudicated 
quality  should  not  be  deprived  of  his  liberty  prior  to  trial.  It  would  be  difficult  to 
justify  the  corrective  treatment  given  to  the  accused  in  a  diversion  program 
on  the  grounds  that  it  was  necessary  to  assure  his  appearance  in  court.  More- 
over, as  diversion  programs  require  varying  degrees  of  deprivation  of  liberty, 
it  is  necessary  to  exercise  extreme  caution  to  ensure  that  these  programs  do 
not  become  a  subtle  form  of  preventive  detention. 

Finally,  there  is  a  great  deal  of  inherent  coercion  in  a  program  permitting 
diversion  at  the  stage  of  pretrial  release  determinations.  It  is  difficult  to  imagine 
a  defendant  who  has  just  been  arrested  knowingly,  intelligently  and  voluntarily 
coming  to  a  decision  to  accept  a  diversion  program.  An  arrestee  needs  to  be 
released  to  discuss  the  matter  with  family  and  friends  as  well  as  counsel 
before  he  can  come  to  an  intelligent  decision.  Moreover,  in  many  cases  the 
defendant  may  be  informed  that  he  will  remain  in  custody  unless  he  "cooperates" 
so  that  he  can  be  released  to  a  community  supervision  program.  The  threat  of 
jail  as  the  alternative  to  diversion  will  surely  remove  the  element  of  voluntari- 
ness from  any  pretrial  intervention  program.  It  is  for  these  reasons  that 
NLADA  opposes  the  use  of  pretrial  diversion  for  defendants  who  intend  to 
assert  their  innocence  at  trial  and  urges  that  placement  in  a  community  super- 
vision program  not  be  utilized  as  a  condition  of  pretrial  release. 

In  summary,  NLADA  is  concerned  about  the  likelihood  of  wasting  society's 
resources  as  a  result  of  diversion  programs  requiring  rehabilitation  services 
and  close  supervision  over  persons  who  have  not  been  demonstrated  to  be  in 
need  of  rehabilitation.  NLADA  is  concerned  about  the  likelihood  of  wasting  soci- 
ety's resources  as  a  result  of  diversion  programs  requiring  rehabilitation  services 
and  close  supervision  over  persons  who  have  not  been  demonstrated  to  be  in 
need  of  rehabilitation.  NLADA  is  also  concerned  about  taking  the  determina- 
tion of  guilt  out  of  the  daylight  of  the  criminal  justice  process  and  placing  it  in 
a  low  visibility  posture  where  abuses  of  discretion  are  not  readily  seen  or  subject 
to  review.  Instead  of  adversary  proceedings  in  a  court  of  law,  the  trend  toward 
diversion  may  place  control  over  the  fate  of  an  accused  in  the  hands  of  well- 
intentioned  social  engineers,  and  may  weaken  our  constitutional  guarantees 
to  a  mere  filament.  Finally,  reliance  upon  diversion  to  cure  the  ills  of  our 
criminal  justice  system  may  stem  the  pressure  for  needed  reforms  in  sentencing 
and  criminal  codes.  As  federal  defender  Lew  Wenzell  stated  at  the  NLADA's 
51st  annual  Conference  last  October,  "Panaceas  such  as  a  plea  bargaining  and 
diversion  are  simply  a  substitute  for  having  the  legislature  take  a  real  look  and 
see  that,  as  a  matter  of  fact,  the  criminal  law  is  much  too  broad.  We're  trying 
to  control  too  much  conduct  with  it.  Diversion,  like  plea  bargaining,  is  like 
trying  to  cure  a  cancer  with  a  band-aid." 

NLADA  wishes  to  reserve  its  judgment  on  the  long-range  merits  of  any  specific 
pre-trial  diversion  system  pending  further  study  and  evaluation  of  existing 
and  new   diversion   programs.   Moreover,   it  is   the   position   of  NLADA   that 
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passage  of  a  federal  statute  at  this  time  would  tend  to  hamper  the  flexibility 
needed  to  enable  the  planners  of  diversion  programs  to  experiment  with  various 
models  and  to  determine  which  model  produces  the  best  results.  At  the  present 
time,  research  in  this  field  is  being  conducted  by  the  American  Bar  Foundation, 
the  ABA  Commission  on  Correctional  Facilities  and  Services,  the  University  of 
Chicago's  Center  for  Studies  in  Criminal  Justice,  the  American  University 
research  project,  the  National  Center  for  State  Courts  under  grants  from  the 
federal  government  and  the  National  Science  Foundation,  and  l)y  the  National 
Legal  Aid  and  Defender. Association  in  light  of  its  recently  published  survey  of 
the  defense  of  indigents  entitled  The  Other  Face  of  Justice.  We  urge  that  Con- 
gress postpone  its  judgment  until  these  and  other  studies  currently  underway 
have  been  completed  so  that  their  results  can  be  taken  into  consideration. 


Pretrial — Diversion  and  Deferral  Programs:  The  Lady  or  The  Tiger? 

(By  Phillip  H.  Ginsberg') 

The  criminal  justice  system  is  under  attack  from  all  segments  of  .society.  The 
public,  no  longer  willing  to  accept  tlie  ever-increasing  crime  rate  and  the  liigh 
rate  of  recidivism  among  past  offendei-s,  is  demanding  to  know  why  the  criminal 
justice  system  cannot  control  crime.  Numerous  studies,  in  attempting  to  analyze 
the  system's  problems,  have  exposed  shocking  examples  of 'its  inadequacies.  The 
need  for  reform  is  obvious — unfortunately,  there  is  little  agreement  on  the 
methods  of  reform. 

Within  the  court  system  a  number  of  issues  have  been  identified  which  seem 
to  bear  a  relationship  to  the  problem  of  crime  prevention  and  control:  (1)  in 
many  urban  jurisdictions,  the  tremendous  backlog  of  cases;  (2)  the  lack  of 
consistency  in  sentencing  policy,  whereby  different  defendants  whose  circum- 
stances and  crimes  are  similar  often  receive  grossly  disparate  sentences : '  and 
(3)  the  potential  for  injustice  and  abuse  of  discretion  inherent  in  plea  bargain- 
ing. 

Some  observers  consider  the  problems  of  the  url>an  courts  so  great  that  total 
breakdov>'n  of  the  criminal  justice  system  will  result  if  drastic  reforms  are  not 
instituted.^ 

One  reform  method  which  is  gaining  popularity  is  diversion  or  deferred  prose- 
cution. Although  these  terms  are  often  used  interchangeably,  it  is  important  to 
note  the  distinctions  between  diversion  and  deferred  prosecution.  The  concept  of 
diversion  (or  total  diversion)  means  that  a  defendant  who  qualifies  according  to 
established  guidelines  is  "kicked  out"  of  the  system  almost  immediately  after 
arrest.  In  a  total  diversion  program,  no  conditions  (other  than  to  avoid  future 
arrests)  tire  imposed  on  the  defendant  and  his  or  her  conduct  is  not  monitored. 
After  a  period  of  time  in  which  the  proceedings  have  been  stayed  (typically 
three  months  to  a  year),  the  case  is  dismissed  if  the  defendant  has  had  no  further 
arrests. 

Deferred  prosecution  means  that  the  prosecution  of  the  case  is  suspended 
according  to  an  agreement  between  the  defendant  and  the  prosecuting  attorney 
which  is  approved  by  the  court.  By  the  terms  of  the  agreement,  prosecution  is 
suspended  on  the  condition  that  the  defendant  follow  a  prescribed  course  of  con- 
duct for  a  specified  period  of  time  similar  to  a  probation  program.  Successful  com- 
pletion of  the  program  results  in  dismissal ;  failure  results  in  a  reinstatement  of 
the  proceedings. 

Experimental  diversion  or  deferred  prosecution  programs  seem  to  have  been 
well  received  in  New  York  (Manhattan  Court  Employment  Project)  and  Wash- 
ington, D.C.  (Project  Crossroads).  Other  programs,  patterned  after  those  experi- 
ments, have  begun  in  at  least  nine  other  major  cities. 

Among  the  significant  findings  of  the  two  original  programs  were  that :  (1)  the 
administration  of  justice  became  more  flexible  and  responsive  to  individual 
defendants  through  emphasizing  rehabilitation  early  in  the  adjudication  process  ; 
(2)  when  qualified  defendants  are  taken  out  of  tlie  criminal  justice  system  as 
quickly  as  possible,  damaging  contacts  with  the  system  avoided  (e.g.,  long  periods 
of  pre-trial  detention)  ;    (3)    the  motivational  impact  of  arrest  is  maximized 


^  The  author  gratefully  acknowledges  the  effective  assistance  of  Joseph  W.  Duffy  (MPA), 
Director  of  the  Defender  Association's  Corrections  Counseling  Program. 

2  For  a  discussion  of  this  question,  see  Frankel,  Marvin  E.,  Criminal  Sentences,  197.3, 
New  York. 

2  See  Philadelphia  Inquirer  series.  "Crime  &  Injustice,"  1973. 
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if  defendants  are  offered  treatment  soon  after  arrest ;  and  (4)  coiirts  and  criminal 
justice  personnel  generally  are  not  compelled  to  spend  valuable  time  with  less 
serious  cases  or  with  defendants  who  are  good  rehabilitation  candidates,  thereby 
alleviating  the  backlog  of  cases. 

L.\W  PRACTICE  TO  BE  AFFECTED 

Presumably,  the  favorable  results  achieved  in  New  York  and  Washington,  D.C., 
had  some  influence  on  the  Washington  State  Legislature's  decision  to  enact  the 
"Adult  Probation  Subsidy  Act."  (CH  123,  Laws  of  1973,  1st  Exec.  Session.)  The 
act  provides  inter  alia  a  monetary  incentive  to  counties  which  establish  deferred 
prosecution  programs  as  a  part  of  a  total  community  corrections  program.  Because 
it  appears  that  diversion  and  deferred  prosecution  programs  will  soon  be  a  part 
of  the  local  criminal  justice  system,  it  is  important  to  consider  their  impact  on 
current  practice.  In  the  remainder  of  this  discussion,  the  King  County  system  of 
criminal  justice  will  be  used  as  a  model  in  weighing  the  values  and  benefits  of 
diversion  and  deferred  prosecution  against  the  dangers  to  individual  clients  and 
to  the  rights  of  all  defendants. 

Currently,  there  are  three  advantages  available  to  felony  defendants  in  King 
County  which  may  distinguish  this  jurisdiction  from  many  others.  The  first  is 
tbe  liberalized  standard  for  personal  recognizance  release  issued  by  the  State 
Supreme  Court  in  the  1973  Court  Rules  CrR.  3.2).  The  major  consequence  of  the 
implementation  of  this  rule  is  that  few  defendants  are  detained  before  trial  in 
the  county  jail  for  lack  of  bail  money.  Only  those  considered  high  risk  either  in 
terms  of  the  chances  of  failing  to  appear  or  in  terms  of  danger  to  the  community 
or  to  themselves,  are  detained. 

BENEFITS  MORE  WIDESPREAD 

The  obvious  benefits  of  PR  release  are  now  available  to  a  greater  number  of 
per.sons.  Defendants  who  are  out  of  custody  can  participate  more  actively  in  the 
preparation  of  their  defense.  The  pressure  to  plead  guilty,  created  by  long  periods 
of  pre-trial  incarceration,  is  removed.  Defendants  have  the  opportunity  to  "prove" 
themselves  during  the  pre-trial  period  by  working,  participating  in  rehabilitation 
programs  and  avoiding  further  arrests.  Significantly,  no  formal  program  is 
imiwsed. 

The  second  unique  characteristic  of  the  King  County  system  is  the  use  of 
deferred  sentences.  By  deferring  the  imposition  of  sentence  for  a  designated 
period  (typically,  one  to  three  years),  courts  give  defendants  the  opportunity  to 
clear  their  record  through  satisfactory  performance  on  probation.  The  combina- 
tion of  lilteralized  PR  release  standards  and  frequent  use  of  deferred  sentences 
has  significantly  reduced  the  contact  many  defendants  (particularly  first  and 
minor  offenders)  have  with  the  criminal  justice  system. 

COUNSELING  IS  AVAILABLE 

Additionally,  in  King  County,  all  indigent  felony  defendants  have  the  services 
of  the  Public  Defenders  Corrections  Counseling  Project  available  to  them. 
Through  this  program,  counselors  act  as  advocates  for  clients  in  finding,  selecting 
and  gaining  acceptance  by  community  programs  and  resources.  No  programs  are 
imposed ;  the  client  is  provided  with  extensive  information  about  resources  and 
then  makes  his  or  her  choice  with  the  advice  of  the  attorney  and  the  counselor. 
Programs  developed  in  this  manner  are  presented  to  the  courts  at  sentencing  in 
the  defense  presentence  report.  Community  programs  developed  by  the  project 
staff  have  been  accepted  by  the  court  in  70%  of  the  cases. 

This  project  has  several  characteristics  which  distinguish  it  from  typical  social 
service  or  corrections  programs.  The  counselors  work  within  the  scope  of  the 
attorney-client  privilege.  The  use  of  ex-offenders  as  counselors  helps  to  increase 
communication  with  clients  who  often  are  suspicious  of  professionals.  Further- 
more, counselors  who  have  experienced  what  the  defendant  is  experiencing  pursue 
their  work  more  actively  than  many  professionals  might.  Finally,  defendants  are 
able  to  weigh  all  of  their  possible  options  during  the  pre-trial  period,  particularly 
as  to  whether  to  plead  or  go  to  trial,  while  considering  the  rehabilitation  oppor- 
tunities which  are  open  to  them.  Better  informed  and  more  positive  deci.«ions  can 
be  made  by  clients  within  the  client-counselor-attorney  relationship  because  of 
the  absence  of  any  official  pressure  to  make  a  particular  choice. 
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EFFECT   OF   DIV'ERSION    PROGRAMS 

What  impact,  then,  will  diversion  programs  have  on  present  King  County 
practice?  Total  or  "pure"  diversion  programs  (as  defined  above)  presumably 
will  be  directed  toward  the  "cream  of  the  crop"  or  the  defendants  who  clearly 
do  not  need  the  sanction  of  criminal  conviction  and  sentence  to  avoid  future 
criminal  activity.  Therefore,  most  candidates  for  diversion  would  receive  deferred 
sentences  under  current  practice.  If  diversion  were  accomaplished  efficiently 
(eliminating  all  court  appearances)  and  without  the  imposition  of  conditions, 
such  a  program  would  probably  be  preferable  to  the  present  practice  of  granting 
deferred  sentences. 

There  are,  however,  serious  risks  in  diversion  programs.  There  is,  for  example, 
the  prospect  that  the  beneficial  results  of  liberal  PR  guidelines  will  be  lost  if 
defendants  are  held  in  jail  for  an  extensive  evaluation  prior  to  being  accepted 
for  diversion.  The  PR  decision  should  be  independent  of  the  diversion  decision. 

Furthermore,  defendants  who  are  candidates  for  diversion  are  asked  to  make 
extremely  important  decisions  about  their  rights  soon  after  arrest.  Although 
advice  of  counsel  will  be  required  before  such  decisions  are  made,  it  is  question- 
able whether  there  will  be  time  for  any  relationship  between  the  client  and  the 
attorney  to  develop  prior  to  the  time  the  defendant  must  decide  whether  to 
waive  speedy  trial  and  sign  an  informal  confession.  Innocent  defendants  may 
be  tempted  to  accept  diversion  and  waive  their  rights  rather  than  risk  trial. 
Waiver  of  speedy  trial  may  adversely  affect  a  defendant's  ability  to  prepare 
his  defense  if  he  is  later  prosecuted  because  of  failure  in  the  diversion  program. 

DEFENDANTS'    RIGHTS   JEOPARDIZED 

Although  the  dangers  to  the  defendant  if  diverted  are  significant,  deferred 
prosecution  poses  an  even  more  serious  threat  to  the  constitutional  safeguards 
provided  to  criminal  defendants.  Of  greatest  concern  is  the  defendant's  loss  of 
ability  to  effect  the  disposition  of  the  case.  Early  in  the  adjudication  process, 
defendants  are  asked  to  waive  tlieir  rights  and  accept  a  state-sanctioned  program 
which  may  continue  for  a  period  of  years.  Throughout  the  period  of  deferral, 
the  defendant  faces  the  threat  that  prosecution  may  be  reinstated  and  that  a 
more  severe  sentence  may  result.  It  is  possible  that  the  duration  of  the  deferral 
program  may  be  longer  than  the  period  of  confinement  under  present  practice  if 
convicted.  Similarly,  a  defendant  who  receives  a  two-year  deferred  prosecution, 
completes  IS  months  but  then  leaves  the  program,  may  face  double  punishment 
if  prosecution  is  recommended.  (It  is  unlikely  that  a  defendant  will  knowingly 
waive  his  Fifth  Amendment  right  to  be  protected  from  double  jeopardy  when 
he  or  she  agrees  to  deferred  prosecution.)  In  order  to  gain  treatment,  the  defend- 
ant is  being  asked  to  waive  the  presumption  of  innocence,  as  well  as  self-in- 
crimination and  speedy  trial  protections.* 

SELECTION  OF  DEFENDANTS  A  PROBLEM 

One  of  the  threshold  problems  with  deferred  pro.secution  is  how  defendants 
will  be  selected.  Because  there  are  no  scientific  tests  available  for  predicting 
success  in  rehabilitation  programs,  what  guidelines  will  decision-makers  have  in 
selecting  candidates  for  deferred  prosecution?  Can  a  prosecutor  who  has  never 
met  the  defendant  make  an  intelligent  decision  on  eligibility?  Will  a  probation 
officer  be  able  to  communicate  effectively  enough  with  a  defendant  to  make  a 
reasonable  decision?  Is  it  fair  to  defer  only  on  certain  charges  without  concern 
for  the  individual  client? 

The  answers  to  these  questions  do  not  appear  to  be  readily  available,  and  the 
prospect  of  discrimination  cannot  be  ignored.  For  example,  the  guidelines  for 
client  selection  for  deferred  prosecution  programs  established  under  the  Wash- 
ington State  Audit  Probation  Subsidy  Act  {supra)  merely  exclude  "dangerous 
offenders."  *  Clearly  more  detailed  standards  or  considerations  should  be 
developed. 


*  See  Barr,  Carl,  "Will  Urban  Courts  Survive  the  War  on  Crime,"  Vol.  4,  No.  IS,  Crimi- 
nal Justice  Newsletter,  September  1973. 

B  The  National  Advisory  Commission  on  Criminal  Justice  Standards  &  Goals  (Courts, 
Wash.  D.C.,  1973,  pg.  20)  recommends  the  publication  of  detailed  guidelines  to  determine 
eligibility  for  deferred  prosecution  and  strict  enforcement  of  the  published  guidelnes. 
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PROBLEMS    SEEN    IN   PROGRAM    CHOICE 

Another  serious  problem  inherent  in  deferred  prosecution  programs  is  the  im- 
position of  tlie  rehabilitation  program.  Will  defendants  have  an  adequate  op- 
portunity to  participate  in  the  selection  of  a  program?  For  example,  the  guide- 
lines for  the  operation  of  deferred  prosecution  published  by  the  State  Depart- 
ment of  Social  &  Health  Services  include  the  following  statement:  While  the 
selection  of  offenders  to  participate  in  deferred  prosecution  programs  is  to  be 
made  liy  local  officials  on  the  basis  of  whatever  screening  procedures  and  criteria 
they  deem  appropriate,  the  Department  suggests  that  the  prosecuting  attorney 
and  the  coui't  may  want  to  take  advantage  of  recommendations  by  professional 
'"intake"  staff  if  such  exist,  mental  health  professionals  or  other  consultants, 
police,  and  any  other  appropriate  source  of  information  about  the  offender.  A 
pre-hearing  investigation,  patterned  after  the  presentence  report,  is  strongly 
suggested.  Such  a  report  should  contain  objective  statements  and  observations 
al)out  the  offense,  the  prior  record,  family  situation,  education,  employment, 
financial  status,  physical  and  mental  health,  and  other  relevant  factors." 

If  the  police,  the  Prosecutor,  and  the  State  Probation  Department  are  par- 
ticipating actively  in  the  decision  about  programs,  is  there  not  a  probability  that 
surveillance  and  control  will  receive  greater  emphasis  than  rehabilitation? 

A  counselor's  view 

William  E.  Absher,  an  ex-offender,  who  has  served  time  in  prison  and  who 
now  is  a  corrections  counselor  in  the  Defender  office,  made  the  following  rather 
strong  comments  about  deferred  prosecution  programs  :  I  am  reluctant  to  entrust 
a  decision  as  to  whether  or  not  to  defer  and  how  much  or  how^  little  social  service 
is  needed  to  a  civil  service  employee.  Our  prime  concern  lies  with  the  welfare  and 
Itest  interest  of  our  clients.  I  just  don't  feel  that  civil  service  employees  can  be 
objective  enough  to  make  these  decisions.  ...  In  effect,  I  see  this  ( defended 
prosecution)  plan  as  another  insidious  step  in  putting  more  power  in  the  hands 
of  the  state,  resulting  in  further  erosion  of  the  adversary  system. 

Beyond  these  problems,  there  is  the  concern  for  how  a  defendant's  success  or 
failure  in  the  deferred  prosecution  program  is  to  be  judged.  Here  again,  objective 
standards  are  difficult  to  develop ;  thus,  there  will  be  a  great  deal  of  discretion 
by  those  who  supervise  the  defendant.  There  may  be  danger  of  arbitrary  or 
discriminatory  findings  of  failure  which  will  have  serious  consequences  for  the 
defendant. 

It  is  significant  that  most  deferred  prosecution  programs  emphasize  employ- 
ment as  a  condition  of  the  program.  Although  it  may  be  true  that  lack  of  suitable 
employment  is  a  cause  of  crime,  this  emphasis  may  lead  to  the  imposition  of 
traditional  middle-class  values  on  program  participants.  Failure  or  refusal  to 
accept  such  values,  although  not  in  itself  a  wrongful  act  on  the  defendant's 
part,  may  lead  to  his  or  her  "failure"  in  the  program  and  reinstatement  of 
prosecution.  On  a  related  point,  what  provisions  will  be  made  for  allowing  defend- 
ants to  change  programs  if  the  original  plan  does  not  meet  their  needs? 

DANGER   in    GROUPING   DEFENDANTS 

An  additional  problem  is  raised  by  the  prospect  of  deferred  prosecution  pro- 
grams serving  both  felons  and  misdemeanants.  The  Adult  Probation  Subsidy  Act 
(Supra.  §7)  extends  the  incentive  to  create  deferral  programs  to  misdemeanor 
offenders.  Such  a  proposal  involves  the  danger  that,  by  being  treated  in  the  same 
manner  as  felony  offenders,  misdemeanants  may  be  stigmatized  more  than  their 
offense  warrants.  Although  many  if  not  most  felons  were  at  some  time  involved 
in  misdemeanor  offenses,  a  significant  number  of  misdemeanants  never  return  to 
the  criminal  justice  system  after  their  first  offense.  Any  attempt  to  group  the 
two  classes  of  offenders  for  rehabilitation  purposes  should  be  carefully 
scrutinized. 

Finally,  there  is  tlie  serious  question  whether  deferred  prosecution  will  reduce 
the  opportunity  for  court  review  of  police  practices.  By  removing  the  requirement 
of  proof  from  the  system  of  administering  justice,  are  we  not  inviting  the  police 
to  make  unlawful  arrests  knowing  that  many  defendants  will  accept  deferred 
prosecution  rather  than  risk  trial.^ 


8  Department  of  Social  and  Health  Services.  10-1-73. 

'  See   Zaloom,   .T.    Gordon,    "Pretrial   Intervention    Programs    Should    Not    Postpone    CJ 
Reform,"  Vol.  4,  No.  20,  CriminalJustice  Newsletter,  Oct.  15,  1973. 
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CONCLUSIOX 

Although  many  defendants  may  well  benefit  from  diversion  and  deferral  pro- 
grams iu  a  progressive  jurisdielion,  the  need  for  these  programs  is  at  best  a  close 
(juestion.  Such  programs  represent  only  a  temporaiy  or  partial  answer  to  the 
problems  of  the  criminal  justice  system,  and  should  not  be  seen  as  the  ultimate 
reform  solution.  In  all  jurisdictions,  the  defense  bar  and  specifically  Defenders 
should  participate  in  the  drafting  of  enabling  legislation  and  guide'lines  which 
will  protect  against  the  deterioration  of  due  process  by  seemingly  well-motivated 
social  engineers. 

When  diversion  or  deferral  programs  are  established,  the  exercise  of  discretion 
by  the  administration  and  staff  of  the  programs  must  be  carefully  and  effectively 
monitored.  Every  defendant  mu&t  have  counsel  before  the  decision  to  accept  a 
diversion  or  deferred  program  is  made.  Without  counsel  there  can  he  no  knowing 
waiver  of  constitutional  rights,  and  the  opix>rtunity  for  official  pressure  to  in- 
fluence a  defendant's  decision  is  increased.  In  all  instances,^  safeguards  must  be 
established  to  insure  that  a  defendant  may  freely  choose  without  prejudice  to 
decline  diversion  or  deferral  and  to  attempt  to  establish  his  or  her  innocence  at 
trial. 

Finally,  it  is  imperative  that  all  lawyers  clearly  and  cogently  advise  their 
clients  that  diversion  and  deferral  programs  are  only  intended  for  defendants 
who  are  guilty.  If  the  rights  of  criminal  defendants  are  not  effectively  protected, 
particularly  in  the  face  of  tempting  diversion-deferral  programs,  the  rights  of 
all  persons  will  ultimately  suffer. 


Pre-Trial  Diversions  :  Bilk  or  Bargain  ? 
(By:    Nancy   B.    Goldberg,^  Deputy   Director   of  Defender   Service.s — NLADA) 

A  SURROGATE  FOR  PLEA  BARGAINING 

At  the  national  conference  held  in  Washington.  D.C.  in  January,  1973  to  pro- 
mulgate the  new  standards  of  the  Xational  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goals,  a  great  deal  of  furor  was  prompted  by  the  Com- 
mission's recommendation  that  the  system  of  plea  bargaining  be  abolished  within 
the  next  five  years.  During  one  session,  a  participant  wishing  to  sjieak  in  suitport 
of  the  Commission's  recommendation  was  shouted  down  by  the  prominent  jurist 
chairing  the  session  in  a  fashion  alien  to  either  Robert's,  Sturgis'  or  any  other 
Rules  of  Order.  The  Chairman  of  that  session,  like  many  lawyers  across  the 
country,  doubted  the  feasibility  of  abolishing  plea  bargaining  in  light  of  the 
already  clogged  dockets  in  our  nation's  courts.  They  fear  a  paralysis  of  the 
criminal  jiLStiee  system  resutling  from  the  requirement  that  every  ease  be 
accorded  a  full-fledged  trial  in  a  court  of  law. 

A  second  look  at  the  overall  Conmiission  standards  relating  to  adjudication, 
however  reveals  a  corollary  standard  which,  if  implemented,  would  remove  much 
of  the  increased  burden  flowing  from  the  abolition  of  plea  bargaining  from  the 
courts.  Chapters  1  and  2  of  the  volume  entitled  "Courts"  of  the  Standards  recom- 
mend that  priorities  be  placed  on  the  screening  and  diversion  of  offenders  out  of 
the  criminal  justice  sy.stem  in  lieu  of  court  proceedings,  wherever  possible.  In 
terms  of  eliminating  the  courts'  burden  to  try  a  much  larger  number  of  cases, 
pre-trial  diversion  may  be  regarded  as  a  "surrogate"  for  plea  bargaining. 

Pre-trial  diversion  is  a  relativel.v  new  concept  which  is  still  in  the  process  of 
evolution.  Essentiall.v.  diversion  involves  a  decision  not  to  prosecute  an  arrestee 
on  the  condition  that  the  arrestee  does  something  in  return,  such  as  enrolling  in  a 
reliabilitative  program.  Of  course,  the  police  and  prosecutors  have  traditionally 
exercised  broad  discretion  in  determining  wliether  or  not  to  arrest  or  to  prose- 
cute in  any  given  case.  Today,  police  and  prosecutors  are  given  another  alterna- 
tive to  nonarre.st  or  nonprosecution.  Experimental  programs  are  being  developed 
to  funnel  the  individual  into  treatment  and  rehal)ilitative  programs  in  a  com- 
munity setting.  This  is  seen  as  an  alternative  to  processing  him  through  the  courts 
and  eventually  to  prison,  where  rehaliilitative  programs  may  l)e  either  nonexistent 
or  ineffective.  For  example,  today,  a  patrolman  on  the  beat  who  spots  a  skid  row 


^ThP  author  Is  Indebted  to  Marshall  .T.  Hartman.  National  Director  of  Defender  Serv- 
ices, NLADA  for  his  invaluable  advice  and  suggestions. 


83 

alcoholic  may  take  the  person  to  the  nearest  detoxification  center,"  rather  than 
simply  arrest  the  offender  or  ignore  the  public  intoxication  laws. 

WHO    RUNS    DIVERSION    PROGRAMS 

A  proliferation  of  ideas  and  projects  for  developing  methods  of  diversion  from 
the  criminal  justice  system  have  begun  to  develop.  Given  the  likelihood  that  pre- 
trial diversionary  programs  are  part  of  a  growing  trend,  some  attention  ought 
to  be  paid  to  the  question  of  which  agencies  are  in  charge  of  exercising  the  discre- 
tion to  divert  individuals  from  the  traditional  channels.  And  some  attention,  also, 
ougiit  to  be  paid  to  the  related  question  of  who  are  the  planners  of  the  new 
systems  being  established  to  take  on  the  administrative  role  of  funneiing  indi- 
viduals into  diversionary  programs. 

It  has  been  presumed  that  a  large  part  of  the  discretion  in  making  decisions 
to  divert  individuals  must  rest  with  the  police,  e.g.  the  example  discussed  above 
involving  the  decision  to  place  a  person  in  the  custody  of  a  detoxification  center.^ 
One  of  the  sugge.stions  contained  in  the  commentary  to  the  National  Advisory 
Commission's  Standards  relating  to  diversion  was  that  a  policeman  be  authorized 
to  take  a  suspected  misdemeanant  to  a  mental  health  facility  instead  of  making 
an  arrest  whenever  the  policeman  believed  the  person  to  be  mentally  ill.  The 
mental  health  facility  would  then  have  the  authority  to  seek  nonvoluntary  com- 
mitment of  the  individual.  It  is  not  clear  from  the  commentary  what  due  process 
.'iafeguards  would  be  employed  at  the  facility  prior  to  commitment.*  In  this  situa- 
tion, police  ofiieers  would,  evidentally,  be  charged  with  the  responsibility  for 
making  initial  determinations  regarding  the  public's  mental  health. 

In  a  number  of  areas,  the  prosecutor's  office,  which  has  long  held  the  responsi- 
bility for  deciding  whether  or  not  to  prosecute  a  given  offender,  is  the  agency  re- 
.sponsible  for  the  initial  determination  to  divert  a  defendant.  This  is  probably 
the  most  predominant  form  of  diversion  program  throughout  the  country.  How- 
ever, diversion  through  the  prosecutor's  office  may  be  nonvoluntary,  due  to  the 
implicit  threat  that  the  pro.secutor  might  other^^^se  seek  the  maximum  penalty 
allowed  by  law.  The  coercive  element  is  discussed  in  the  Prosecutor's  Manual  on 
Screening  and  Divcrsionanj  Programs,  prepared  by  the  National  District  Attor- 
ney's Association,  which  cites  four  factors  as  contributing  importantly  to  the  suc- 
cess of  prosecutorial  diversion  programs.  Two  of  these  factors  are:  a)  that  "al- 
though "constructive  coercion'  ma.v  be  present  in  the  client's  decision  to  accept 
the  program,  the  decision  is  made  voluntarily"  ;  and  b)  that  "although  admissions 
of  guilt  are  not  required,  in  accepting  'moral  responsibility'  for  his  behavior  the 
client  is  immediately  confronted  with  the  reality  of  his  behavior  and  its  possible 
legal  and  social  consequences." 

Another  agency  frequently  operating  diversion  programs  is  the  probation  office, 
oi>erating  as  an  arm  of  the  courts.  For  example.  Operation  Midway,  an  LEAA- 
funded  program  in  New  York,  functions  as  part  of  the  probation  department.  An 
arrestee  who  agrees  to  participate  in  the  program  receives  extensive  counseling 
and  supervision  while  liis  prosecution  is  suspended  for  one  year.  If  the  divertee 
is  successful  in  meeting  the  requirements  of  the  rehabilitation  program,  the 
charges  i>ending  against  him  may  be  dismissed  after  the  year's  time  has  elapsed. 

The  ABA  Commission  on  Correctional  Facilities  and  Services  has  recently  be- 
gun work  on  developing  new  pre-trial  diversion  programs  in  10  to  15  cities.  This 
project  was  funded  by  a  manpower  grant  from  the  U.S.  Department  of  Labor, 
and  is  being  guided  by  an  advisory  board  termed  the  National  Pre-trial  Interven- 
tion Service  Center. 

Prior  to  funding  the  ABA  Commission's  program,  the  U.S.  Department  of  La- 
bor funded  a  number  of  demonstration  programs  in  pre-trial  diversion  including 


*  Nimmer,  in  Two  Million  Unnecessary  Arrests  (American  Bar  Foundation.  1971), 
«tated  that,  at  that  time,  five  cities  had  established  detoxification  centers,  and  proposals 
for  similar  programs  were  under  consideration  in  many  other  cities. 

"  See  Brakel  and  South,  ABP  Monograph  No.  6,  "Diversion  from  the  Criminal  Process 
in  the  Rural  Community,  (1969)."  With  regard  to  diversion  of  the  mentally  111  by  nollce- 
men,  the  authors,  describing  diversion  in  a  rural  area  of  Illinois,  found  thnt  "police 
officers  were  either  unaware  or  unconcerned  with  the  inherent  difficulty  in  defining  and 
determining  mental  illness  ...  In  general,  the  police  feel  confident  that  they  know  who  is  a 
'real  nut'  and  who  is  not.  When  asked  how  they  handle  the  mentally  ill.  police  officers  repiv 
that  they  prefer  to  take  them  to  the  state  hospital  rather  than  locking  them  in  jail."' 
(p.  129) 

*  Courts  Report,  National  Advisory  Commission  on  Criminal  Justice  Standards  and 
Goals,  p.  3.5  (1973). 
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the  Manhattan  Court  Employment  Project  in  New  York  City,  Project  Crossroads 
in  Washington,  D.C.  and  Operation  de  Novo  in  Minneapolis.^  These  demonstra- 
tion programs  are  being  studied  and  evaluated  to  provide  information  to  the  Na- 
tional Pre-trial  Intervention  Service  Center  in  establishing  the  new  pre-trial  di- 
version programs. 

One  of  the  more  innovative  concepts  involving  pre-trial  diversion,  the  intake 
service  center,  was  developed  by  the  National  Clearinghouse  for  Criminal  Jus- 
tice Planning  and  Architecture  under  an  LEAA  grant.''  This  concept  is  being  de- 
veloped as  part  of  a  "Correctional  Master  Plan"  for  Hawaii.  In  Hawaii,  the  in- 
take service  center  v.'ill  operate  as  part  of  the  court  system.  Arrestees  are  to 
undergo  a  series  of  diagnostic  examinations  to  determine  their  suitability  for  en- 
rollment in  a  rehabilitative  program  in  lieu  of  prosecution  in  the  courts.  Determi- 
nations regarding  an  individual's  eligibility  to  enroll  in  a  diversionary  program 
may  be  quasi-judicial  in  nature. 

At  the  51st  annual  conference  of  the  National  Legal  Aid  and  Defender  Asso- 
ciation held  October  24th-27th,  1973.  a  group  of  panelists  were  assembled  to 
di-scuss  pre-trial  diversion.  The  group  included  Joseph  A.  Trotter,  the  former 
Assistant  Director  of  Project  Crossroads,  Edith  Flynn,  who  worked  on  the  devel- 
opment of  the  intake  services  center  concept  for  Hawaii  through  the  National 
Clearinghouse  for  Criminal  Justice  Planning  and  Architecture,  Donald  Tsuki- 
yama,  the  Public  Defender  of  Hawaii  who,  as  deputy  director  of  the  LEAA  state 
planning  agency  of  Hawaii,  worked  with  the  Clearinghouse  on  the  "Correctional 
Master  Plan,"  and  defenders  Phil  Ginsberg  of  Seattle  and  Lew  "Wenzell  of  San 
Diego,  both  of  whom  direct  programs  within  defender  offices  themselves  which 
provide  pretrial  assistant  to  arrestees  in  securing  pretrial  release  and  planning 
alternatives  to  incarceration. 

Mr.  Trotter,  describing  his  observation  of  the  first  pretrial  diversion  projects 
funded  by  the  Department  of  Labor  in  1967-68,  noted  that,  for  the  most  part, 
they  had  no  contact  with  the  defense  function. 

I  had  occasion  to  go  around  to  8  or  9  jurisdictions  in  the  two  or  three  years 
I  was  with  Project  Crossroads  and  in  all  of  the  jurisdictions  I  visited,  except 
one,  which  were  setting  up  programs,  neither  the  public  defender  nor  the  defense 
bar  were  represented  in  negotiations  whereby  the  criteria  for  these  programs 
were  established.  ...  I  personally  doubt  very  much  whether  you  can  divorce 
the  prosecutorial  dominance  in  controlling  the  establishment  of  diversion  pro- 
grams or  in  running  them  because  in  almost  every  instance  I  know  of,  the 
foundation  for  implementing  programs  has  been  prosecutorial  discretion. 

However.  Mr.  Trotter  urged  that  defenders  begin  to  play  a  broader  role  in 
the  formation  and  implementation  of  future  pre-trial  diversion  programs  in 
order  to  adequately  safeguard  the  rights  of  defendants. 

The  organizational  structure  of  Project  Crossroads,  the  second  pre-trial 
diversion  program  established  in  the  country  and  a  model  for  many  of  the  sub- 
sequent programs,  was  defined  by  Mr.  Trotter  as  "court-based,"  i.e.,  client  intake 
took  placa  at  point  of  prosecutorial  decision-making  or  subsequent  to  that  point. 
The  project,  which  was  established  as  a  wholly  independent  agency,  was 
restricted  to  handling  misdemeanor  cases.  In  order  to  gain  acceptance  for 
their  project.  Mr.  Trotter  explained  that  his  group  approached  the  U.S.  Attor- 
ney's office,  the  Board  of  Judges,  and  the  Superior  Court  in  the  District  of 
Columbia.  He  asked  them  if  they  would  be  willing  to  have  an  outside  agency 
take  off  their  books  defendants  who  met  certain  criteria,  and  work  with  them 
in  the  community  for  a  period  of  90  days,  involving  them  in  intensive  rehabili- 
tative programs.  The  criteria  for  eligibility  in  the  program  were  worked  out 
in  cooperation  with  the  U.S.  Attorney's  office.  Included  as  eligible  candidates 
were  persons  qualified  for  release  on  recognizance  and  charged  with  a  mis- 
demeanant offense  not  involving  violence,  so  long  as  there  was  no  prior  convic- 
tion and  so  long  as  the  offense  did  not  involve  possession  of  marijuana.  The 
project's  paraprofessional  staff  interviewed  eligible  defendants  in  cell-blocks 
prior  to  presentment  in  court,  but  after  the  staff  had  obtained  their  arrest 
records  and  complaint  papers.  At  the  initial  interview,  the  defendants  were 
asked  whether  they  wished  to  participate  in  an  intensive  diversion  program, 
in  spite  of  the  fact  that  they  could  otherwise  be  free  on  their  own  recognizance 
in  the  i.re-trial  period  and  had  a  better  than  60%  chance  of  acquittal.  Mr.  Trotter 
explained : 


5  Rpp  IS  Amerirnv  Bar  Netrfi.  10  (Ansrnst,  1973). 

8  Sop  Moyer.  "The  Intake  Service  Center  Concept,"  American  County  News,  f.Tulv.  1073). 
.inrl  In f nice  Service  Center:  A  Place  arid  a  Process,  National  Clearinghouse  for  Criminal 
Justice  Planning  and  Architecture. 
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We  were  asking  them  to  trade  in  the  possibility  of  immediate  freedom  and  a 
relatively  unhassled  existence  in  the  community  in  the  pretrial  period,  which 
could  last  for  up  to  a  year's  time,  for  a  commitment  to  our  program  for  three 
months  during  which  they  would  he  required  to  participate  in  counseling,  have 
people  come  into  their  homes  and  talk  to  them  and  their  families,  to  get  a  job  or 
get  back  into  school,  or  both,  and  to  endure  three  months  of  a  close  relation- 
ship with  people  who  may  not  understand  their  problems  with  the  vniuerstanding 
that,  if  they  didn't  comply,  prosecution  would  in  fact  be  recommended  against 
them. 

As  a  routine  matter,  the  project  staft  conferred  with  the  U.S.  Attorney  before 
accepting  a  client  to  determine  whether  the  U.S.  Attorney  had  any  objection 
to  the  project's  acceptance  of  the  individual.  In  the  event  that  the  divertee, 
for  some  reason,  did  not  work  out  in  the  program,  an  attempt  was  made  to  keep 
the  information  obtained  by  the  project  out  of  the  case  jacket  during  prepara- 
tion for  trial.  The  U.S.  Attorney  gave  his  commitment,  in  writing,  not  to  utilize 
any  of  the  information  that  the  project  staff  had  provided  in  a  subsequent 
prosecution.  However,  it  was  generally  noted  in  the  pre-sentence  report  that  the 
individual  had  participated  in  Project  Crossroads. 

Eventually,  there  was  legislative  action  by  Congress  transferring  Project 
Crossroads  from  the  administrative  auspices  of  an  outside  agency  and  making 
it  a  component  of  the  District  of  Columlna  Superior  Court. 

The  intake  service  center  concept  as  applied  to  pre-trial  diversion  of  adults 
was  developed  by  the  National  Clearinghouse  for  Criminal  Justice  Planning 
and  Architecture.  The  Clearinghouse  was  established  .several  years  ago  with 
LEAA  funding  at  the  University  of  Illinois.  Its  original  purpose  was  to  add  a 
new  dimension,  architectural  planning,  to  correctional  institutions.  The  project 
was  later  expanded  to  include  substantive  planning  in  the  corrections  area, 
under  the  theory  that  "form  follows  function."  Dr.  Flynn,  addressing  defenders 
assembled  from  across  the  country  diiring  the  recent  NLADA  conference, 
explained : 

We  experienced  the  criminal  justice  system  as  a  "nonsystem."  There  was 
incredible  fragmentation  in  criminal  justice.  .  .  .  We  realized  that  we  couldn't 
make  any  progress  in  corrections  until  we  started  talking  about  the  courts 
system  and  you  find  out  the  incredible  organizational  maze  in  wiiich  even  the 
best-trained  mice  would  get  lost,  let  alone  men.  .  .  .  The  intake  service  center 
was  born  out  of  the  consideration  that  something  had  to  be  introduced  that 
approaches  the  problem  of  coming  up  with  a  .systematic  way  of  dealing  with 
diversion  of  the  alleged  or  convicted  offender. 

The  Clearinghouse  project  is  unique  in  that  it  involves  architects  and  soci- 
ologists as  opposed  to  lawyers  working  in  what  most  people  view  as  lawyers' 
domain — the  processing  of  criminal  cases.  Seeing  the  need  to  organize  what 
appeared  to  be  a  disorderly,  uncoordinated  system,  this  group  wound  up 
planning  functions  as  well  as  form. 

In  addition  to  seeking  to  systematize  the  criminal  justice  system,  a  primary 
goal  of  the  Clearinghouse  in  developing  the  intake  service  center  concept  was 
to  modify  behavior  patterns  of  individuals  coming  in  contact  with  the  criminal 
justice  system  at  an  early  stage.  Their  approach  was  to  diagnose  the  individual's 
problem  and  treat  that  problem  before  a  criminal  career  sets  in. 

Dr.  Flyiui  descriljed  the  early  intervention  concept  in  the  following  manner : 

We  want  to  interfere  before  the  labeling  occurs  and  the  damage  occurs.  We're 
working  in  the  juvenile  area  as  well  as  with  adult-s  and  the  problem  becomes  even 
stickier  because  you  have  the  familiar  phenomenon  of  due  process  involved  on 
the  one  hand  and  the  best  interests  of  the  child  and  the  court  syndrome  on  the 
other. 

The  intake  service  center  has  certain  concepts  and  functions.  .  .  .  First  of  all, 
it  is  designed  to  perform  assessment  services  for  pre-trial  intake  screening  on  a 
voluntary  basis.  .  .  .  The  services  of  the  intake  service  center  should  be  per- 
formed as  much  as  possible  on  a  non-residential  basis.  Persons  should  not  he 
detained  unless  their  detention  is  necessary  to  protect  society. 

While  there  are  approximately  .30  formal  pre-trial  diversion  programs  operat- 
ing throughout  the  country  and  many  informal  programs,  it  should  be  noted  that 
the  intake  ."service  center  concept  which  was  designed  by  the  Clearinghouse  has, 
to  the  best  of  this  author's  knowledge,  not  been  implemented  in  any  jurisdic- 
tion. However.  Hawaii  appears  to  be  in  the  gradual  process  of  implementation 
within  the  next  few  years. 
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SOME  RESERVATIONS  ABOUT  PRE-TRIAL  DIVERSION  AND  THE  NEED  FOR  SAFEGUARDS 

The  concept  of  intake  offices  is  not  wholly  new  to  the  criminal  justice  system. 
A  similar  device,  although  operating  on  a  somewhat  more  informal  basis  than 
that  planned  by  the  National  Clearinghouse,  has  been  utilized  in  the  juvenile 
justice  system  as  a  result  of  the  recommendations  of  the  President's  Commis- 
sion on  Law  Enforcement  and  the  Administration  of  Justice.  That  Commission 
issued  a  report  in  1967  calling  for  the  diversion  of  children  from  the  formal  ju- 
venile justice  system  in  order  to  avoid  unnecet^sary  stigma.' 

Donal  R.  Cressy  and  Robert  A.  McDermott,  Professors  at  the  University  of 
California  at  Santa  Barbara,  in  their  study  entitled  Diversion  from  the  Juvenile 
Justice  System,  describe  intake  procedures  observed  in  three  communities. 
Commenting  upon  the  actions  taken  by  intake  officers,  the  authors  note,  "His 
decisions  are  generally  held  to  be  too  sensitive  to  be  bound  by  specific  criteria,  and 
the  officer  is  left  free  to  exercise  his  discretion,  so  that  the  criteria  for  diverting 
juveniles  vary  greatly  from  officer  to  officer.  Any  intake  officer's  diversion  deci- 
sions depend  principally  on  his  own  general  correctional  philosopliy,  knowledge 
of  alternative  services,  informal  relations  with  other  probation  officers  and  per- 
sonnel of  outside  agencies,  and  the  types  of  juvenile  case  he  receives,  or  thinks 
he  receives.* 

Rosemary  Sarri.  Project  Co-Director  of  the  National  Assessment  of  Juvenile 
Corrections  at  the  University  of  Michigan  at  Ann  Arbor,  testified  before  the  House 
Select  Committee  on  Crime  regarding  diversion  of  juveniles.  She  suggested  that 
agencies  responsible  for  diverting  juveniles  from  the  juvenile  system  be  separated 
from  the  courts.  A  similar  concern  was  reflected  in  Dr.  Fiynn's  remarks  before  the 
NLADA  conferees.  She  observed  : 

"In  the  design  concept  of  intake  service,  we  were  envisoning  a  very  neutral 
agency  outside  the  criminal  justice  process.  We  didn't  want  to  associate  it  with 
corrections  because  of  all  the  taint  that  corrections  brings.  We  were  very  leary  of 
the  courts  because  of  invasion  of  privacy  of  a  person  who  has  not  yet  been  ad- 
judicated guilty.  We  obviously  did  not  want  it  operated  out  of  the  law  enforce- 
ment branch.  This  left  us  in  a  position  of  talking  about  a  center  outside  of  the 
criminal  justice  system,  perhaps  functioning  under  the  umbrella  of  a  social  serv- 
ice agency.  .  .  .  However,  I  think  you  will  find  that  the  ultimate  location  of  such 
a  program  is  going  to  be  a  political  decision.  A  curious  thing  will  happen.  Just 
altout  everyone  in  the  criminal  justice  system  will  want  that  intake  service  cen- 
ter. .  .  .  There  is  no  question  that  the  public  defender  has  to  be  involved." 

Ms.  Sarri,  in  her  congressional  testimony,  analogized  diversion  to  an  informal 
bargaining  system  and  cautioned  that  there  might  be  an  adverse  effect  of  par- 
ticipation in  diversionary  programs  should  be  individual  be  charged  with  an 
offense  in  the  future.  Would  participation  in  these  programs  result  in  an  implica- 
tion that  the  individual  was  guilty  ?  How  would  such  a  "record"  after  sentencing 
for  a  subsequent  charge? 

A  number  of  other  concerns  regarding  pre-trial  diversion  spring  to  mind. 
What  about  tlie  incursions  upon  the  right  to  bail  implied  in  the  Eighth  Amend- 
ment when  a  defendant  is  kept  in  custody  for  the  purpose  of  conducting  diagnos- 
tic tests  of  because  officials  believe  him  to  "dangerous?"  Would  the  individual's 
files  and  statements  made  to  officials  responsible  for  diversion  such  as  intake  offi- 
cers be  susceptible  to  inspection  by  the  court,  the  prosecution,  or  others  not  pro- 
tected by  the  attorney-client  privilege?  Are  certain  legal  rights  of  the  defendant 
such  OS  the  privilege  against  self-incrimination,  the  right  to  confront  and  cross- 
examine  one's  accusers,  speedy  trial,  and  the  right  to  trial  by  a  jury  of  one's  peers, 
be  compromised  by  pre-trial  diversion?  Would  the  defendant  be  questioned  con- 
cerning his  guilt  or  innocence  or  possibly  even  asked  to  admit  to  guilt  as  part  of  a 
pre-trial  diversion  procediire?  Would  the  defendant  pass  up  an  opportunity  for 
probation  by  enrolling  in  a  lengthy  rehabilitative  program?  What  occurs  wlien  the 
individual  fails  to  fulfill  the  requirements  of  his  diversionary  program ;  will 
his  failure  result  in  formal  adjudication  entailing  harsher  sanctions  that  would 


■^  Spe  Tlie  Chn'ilenqe  of  Youfh  Service  Bureaus  (Youth  Dpvelopmpnt  nnrt  Dpllnqiipripy 
Prpvpntion  Administration,  HEW,  197.3)  for  a  discussion  of  juvenile  diversion  programs 
tlironsrliont  tlip  rountry. 

"  Pressv  and  McDermott,  Diversion  from  the  Juvenile  Justice  System  (National  Asspss- 
nent  ol'  .Tnvpnile  Corrections.  University  of  Michigan.  197.3,  at  p.  12.)  The  authors  cnn- 
cludp.  "The  faddist  nature  of  diversion  has  produced  a  proliferation  of  diversion  units 
and  protrrnms  without  genpratincr  a  cIosq  look  at  vliethpr  the  iuvpnilp  stihipct  to  all  this 
attpntion  is  rpcpiving  a  hptter  deal.  It  Is  nuite  possible  that  participatinsr  personnel  have 
revamned  terminology  and  procedures  without  seriously  altering  what  happens  to  the 
juvenile."  (p.  59). 
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have  otherwise  been  imposed?  The  defendant  may  be  faced  \Yith  a  "damned  if 
vou  do ;  dannied  if  you  don't"  situation :  he  may  fear  harsher  sanctions  if  he  re- 
fuses to  agree  to  enrollment  in  a  diversionary  program,  and  at  the  same  tiihe  be 
afraid  to  participate  such  a  program  lest  he  be  faced  with  the  risk  of  an  increased 
sentence  after  trial  should  he  "fail." 

What  is  the  effect  of  taking  an  essentially  judicial  function  out  of  the  criminal 
justice  system?  Kenneth  C.  Davis,  Professor  of  Law  at  the  University  of  Chicago 
and  expert  on  administrative  procedures,  in  his  treaties  on  Administrative  Law, 
warned  against  abuse  of  discretion  in  low-profile  procedures  of  administrative 
aueucies.  Wherever  deprivation  of  a  person's  liberty  is  at  stake,  the  visi))ility  of 
procedures  and  the  due  process  protections  which  our  constitution  requires  must 
be  carefully  preserved. 

In  Minnesota,  the  Hennepin  County  Department  of  Court  Services  received 
an  LEAA  grant  to  determine  how  information  obtained  from  pre-trial  diversion 
projects,  such  as  Operation  de  Novo,  could  be  better  utilized  by  the  courts.  In  a 
progress  report  on  the  grant,  the  purpose  of  his  study  was  explained  as  follows : 
•'It  was  decided  that  we  should  explore  moving  pre-sentence  investigations 
to  earlier  points  in  the  history  of  felony  cases  so  that  information  could  be 
available  for  more  of  the  pre-trial  decisions  noted  above.  The  immediate  purpose 
to  be  served  by  moving  the  pre-sentence  investigation  process  to  an  earlier  time 
sequence  was  "to  provide  for  the  availability  of  defense  attorneys  at  the  time 
that  plea  discussions  are  conducted." 

This  procedure  is  directly  contrary  to  the  stancLirds  recommended  by  the 
American  Bar  Association.  Standard  4.2  of  the  Standards  Relating  to  Sentencing 
Alternatives  and  Procedures  recommends  that  pre-sentence  reports  .should  not 
l>e  initiated  until  there  has  been  an  adjudication  of  guilt.  The  commentary  to 
Standard  4.2  states : 

There  are  at  least  four  reasons  why  the  pre-sentence  investigation  should 
not  be  undertaken  until  after  the  adjudication  of  guilt.  The  most  fundamental 
is  that  the  investigation  will  undoubtedly  represent  an  unwarranted  invasion 
of  the  defendant's  privacy  if  he  is  later  acquitted.  The  defendant's  friends,- 
employers  and  relatives  must  be  questioned,  and  embarrassing  questions  asked. 
The  second  reason  relates  to  the  use  of  the  defendant  as  a  source  of  information. 
Most  reports  depend  in  large  part  on  information  acquired  from  the  accused, 
and  later  verified  by  independent  investigation.  The  defendant  can  be  placed 
in  an  awkward  position  if  he  is  expected  to  talk  to  a  probation  officer  before  he 
goes  to  trial.  The  third  reason  stems  from  the  fact  that  much  of  what  is 
contained  in  the  pre-sentence  report  is  not  admissible  at  the  trial  on  the  question 
of  guilt.  There  is  a  chance  that  it  may  come  to  the  attention  of  the  court 
before  guilt  is  determined.  See,  e.g.,  Calland  v.  United  States,  371  F.  2d  295  (7th 
Cir.  1966).  The  possibilities  of  prejudice  are  obvious.  And  finally,  there  is  a 
convincing  economic  argument  against  the  compilation  of  a  report  which  may 
never  be  used.  There  are  few  probation  offices  which  can  afford  the  luxury  of 
such  a  practice." 

Thus,  the  coordination  of  information  collection  obtained  by  pre-trial  diversion 
projects  with  the  courts  themselves  in  order  to  facilitate  the  plea-bargaining 
process,  as  contemplated  by  the  Minnesota  Criminal  Court  Information  and 
Diversion  Study,^"  may  involve  serious  incursions  upon  the  requirement  of  proof 
beyond  a  reasonable  doubt."^ 

The  privacy  of  information  in  this  era,  when  data  banks  contain  information 
on  most  U.S.  citizens,  is  at  best  difficiilt  to  ensure,  even  if  protected  by  statute. 
Information  obtained  during  interview  of  an  arrestee  for  purposes  of  deter- 
mining eligibility  for  a  pre-trial  program  may  subsequently  be  used  against  him 
at  trial  or  during  plea-bargaining,  regardless  of  the  admissibility  of  the  infor- 
mation as  evidence. 

Phillip  Ginsberg,  participating  in  the  NLADA  annual  conference  pre-trial 
diversion  panel,  voted  some  of  these  concerns  : 

First,  I  talk  abont  the  innocent  defendant.  We  know  about  the  Supreme  Court 
case  of  Alford  v.  North  CoroJina  where  the  Court  said  that  it  was  all  right  for  a' 
person  to  plead  guilty.  If  you  dangle  in  front  of  an  innocent  defendnat  a  "free 
ride."   most  innocent   defendants,   particularly   indigent    defendants   may   take 


"  ABA  Project  on  Minimum  Standards  for  Criminal  Justice,  Approved  Draft.  lORR. 

^^  State  of  Minnesota  Governor's  Commission  on  Crime  Prevention  and  Central,  Progress 
Report.  Grant  No.  14-18-.50-07-119  (72),  dated  4/30/73. 

"  Proof  of  puilt  beyond  a  reasonable  doubt  was  held  to  be  required  bv  the  Fifth  Amend- 
ment in  In  re  WinsMp, V.S. . 
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the  bait.  ...  If  innocent  defendants  plead  guilty,  or,  in  effect  plead  guilty, 
by  accepting  a  diversionary  program,  we  may  find  that,  in  a  few  years,  we 
have  total  emasculation  of  what  we  regard  as  fairly  essential  rights.  If  you 
feel  that  your  client  either  on  a  factual  basis,  or  on  a  legal  basis,  via  the  Fourth 
or  Fifth  amendments,  would  not  be  found  guilty,  you  should  try  to  change  his 
mind. 

Un  deferral  of  due  process,  we  may  find  that  we're  going  to  have  the  decisions 
and  discretion  no  longer  in  the  hands  of  judges,  prosecutors,  or  defense  counsel, 
but  in  the  hands  of  the  people  who  run  programs.  Think  about  the  people  in 
your  .iurisdiction  who  are  the  probation  and  parole  offices.  Maybe  you  have  a 
good  jurisdiction.  ...  If  we  entrust  the  future  of  a  lot  of  people  in  these  diversion 
and  deferral  programs  to  the  traditional  probation  or  parole  person,  how  quickly 
will  they  blow  the  whistle.  How  much  flexibility  will  they  have  to  say,  this 
particular  program  did  not  work  out,  not  because  the  defendant  was  wrong, 
but  because  the  program  wasn't  right.  .  .  . 

I  am  concerned  about  double  jeopardy,  e.g.  a  person  who  goes  into  a  two  year 
drug  program  on  a  diversion  or  deferral  basis,  completes  23  months,  and  because 
he  antagonizes  the  administrator  of  the  drug  program  or  the  probation  officer, 
has  his  case  reinstated.  He  then  faces  jeopardy,  and  I  think  that  violates  the 
Constitution  .  .  .  We  can't  disbar  these  people  as  we  would  disbar  a  lawyer. 

Eligibility  .  .  .  my  colleague  to  my  left  was  saying  that  the  people  who  arp 
eligible  sliouldu't  be  charged  with  crime  at  all,  if  you  only  let  alcoholics  in  and 
exclude  violence  or  drugs.  .  .  . 

I  am  also  worried  about  the  sanctions.  For  example,  a  person  who  would  only 
get  6  months  in  shoplifting  might  get  into  a  diversion  or  deferral  program  witli 
3  or  4  years  of  onorous  activity.  ...  I  notice  in  some  of  the  programs  I'm  reading 
about  there  is  a  "pooling"  of  misdemeanor  and  felony  defendants.  .  .  . 

The  last  one  I'm  very  concerned  about  is  police  practices.  If  a  policeman  doesn't 
have  to  worry  about  judicial  review  of  his  conduct,  is  he  more  likely  to  make 
bad  arrests?  .  .  .  How  much  control  will  there  be  in  the  court  where  an  arrest  is 
made  for  purposes  of  harassment? 

THE   ROLE    OF   DEFENDERS 

Pre-trial  diversion,  whether  it  takes  place  within  the  framework  of  intake 
centers,  independent  bail  agencies,  prosecutor's  offices,  probation  departments,  by 
judicial  decision  at  preliminary  arraignments,  or  by  on-the-scene  policemen,  may 
involve  serious  consequences  for  the  "divertee."  The  decision  to  cooperate  in  a  pre- 
trial diversion  program  is,  in  some  respects,  similar  to  a  plea  bargain  in  that  the 
decision  may  result  in  the  waiver  of  essential  rights.  In  order  to  ensure  that  any 
decision  by  a  prospective  divertee  is  truly  voluntary,  counsel  must  become  involved 
from  the  very  outset.  The  National  Advisory  Commission  has  recognized  the 
importance  of  this  protection  Standard  2.2  of  the  Courts  Standards  provides  that, 
as  the  first  rule  of  procedure  for  diversion  programs.  "Emphasis  should  be 
placed  on  the  offender's  right  to  be  represented  by  counsel  during  negotiations  for 
diversion  and  entry  and  approval  of  the  agreement."  " 

In  some  jurisdictions,  e.g.  Seattle  and  the  District  of  Columbia,  initial  screen- 
ing as  well  as  counseling  and  planning  for  alternatives  to  incarceration  take 
place  within  the  defender  oS^ce  itself.  As  part  of  the  National  Defender  Surv^ey, 
conducted  by  the  National  Legal  Aid  and  Defender  Association  under  an  LEAA 
grant,  each  defender  office  was  asked  v.'hether  they  had  staff  personnel  who  were 
specifically  assigned  to  develop  rehabilitation  programs  for  their  clients  as  an 
alternative  to  incarceration,  and,  if  not,  whether  their  office  had  an  arrangement 
with  social  service  agencies  in  their  area  for  providing  such  services.  Twelve  offi- 
ces replied  that  they  did  have  staff  to  develop  rehabilitation  programs,  while 
15.5  said  they  did  not.  Fifty-seven  offices  replied  that  they  had  an  arransement 
with  social  service  agencies,  and  78  had  no  such  arr;ins;ement.  Three  said  there 
were  no  such  agencies  in  their  area."  It  would  be  quite  feasible  and,  in  many 
respects,  more  desirable  for  defender  offices  to  sprve  as  the  agency  primarily  and 
initially  responsible  for  pre-trial  diversion.  While  d«^cisions  relating  to  the  sus- 
pension of  proceedings  miist  necessarily  rest  with  the  court,  there  is  no  reason 
v.'hy  the  defender  office  cannot  provide  counselling  services  and  make  referrals  to 
community  rehabilitative  programs  for  its  clients.  The  defender  office  would 


^  Supra,  n.  3  at  .^9. 

'■■'  The  Other  Face  of  Justice,  Report  of  the  National  Defender  Survey,  National   Legal 
Aid  and  Defender  Association  (1978). 
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have  a  greater  incentive  to  ferret  out  suitable  diversionary  programs  for  its 
clients  than  would  the  prosecutor. 

Among  other  benefits,  the  defender  office  would  have  the  confidence  and 
cooperation  of  the  client,  as  there  would  be  no  hint  of  prosecutorial  coercion  in 
such  a  setting.  The  confidentiality  of  infoiination  related  by  the  client  pertaining 
to  his  case  and  his  pre-trial  diversion  needs  would  be  preserved.  Persons  con- 
sidering diversionary  programs  would  most  likely  have  greater  flexibility  in 
selecting  the  programs  most  suited  to  their  needs  if  they  are  processed  through 
a  defender  oflice,  as  opposed  to  an  impersonal  intake  center.  In  addition,  they 
would  be  able  to  avoid  being  subject  to  possibly  unconstitutional  forms  of  testing 
and  diagnosis  which  might  be  prescribed  by  a  court-operated  intake  center.  Pre- 
trial diversionary  functions  could  be  i-eadily  included  in  a  defender  office  by 
providing  for  the  necessary  para-professional  staff  and  facilities  in  the  public 
defender's  budget. 

Phillip  Ginsberg,  in  his  unpublished  summary,  "Diversion  and  Deferral  Pro- 
grams, The  Lady  or  The  Tiger,"  prepared  for  the  NLADA  conference,  noted 
that  defendants  counseled  by  the  ex-ofCender  counseling  staff  at  the  Seattle 
I'ublic  Defender  Office  are  given  the  opportunity  to  "prove"  themselves  during 
the  pre-trial  period  by  working,  participating  in  rehabilitation  programs  and 
avoiding  further  arrests.  The  counsellors  act  as  advocates  for  the  clients  in 
finding,  selecting,  and  gaining  acceptance  by  community  programs  and  resources. 
However,  no  programs  are  imposed ;  the  clients  are  provided  with  extensive 
information  about  resources  and  then  make  their  own  choices.  As  a  result  of 
liberalized  personal  release  guidelines  in  the  Seattle-King  County  courts  and 
deferred  sentencing,  the  majority  of  first  and  minor  offenders  are  able  to  mini- 
mize tlieir  contacts  w^th  the  criminal  justice  system.  Mr.  Ginsberg  observed  that 
the  effectiveness  of  the  program  is  indicated  by  the  fact  that  project  recommen- 
dations are  adopted  by  the  courts  in  more  than  70%  of  the  cases. 

During  his  oral  comments  at  the  panel  discussion,  Mr.  Ginsberg  voiced  Ms 
objections  to  what  might  be  considered  a  step  in  the  direction  of  Orwell's  "19(S4"  : 

Your  client  may  not  be  guilty  .  .  .  my  reason  for  saying  that  these  well-inten- 
tioned programs  administered  and  directed  by  outsiders  may  be  dangerous  is  that 
I  don't  think  that  the  client  is  going  to  have  control.  I  don't  think  that  the 
defense  counsel  is  going  to  have  control.  I  think  that  well-intentioned  social 
engineers  are  going  to  have  control,  and  that  bothers  me,  as  it  would  be  a  sig- 
nificant departure  from  where  we  are  now. 

CONCLUSION 

Whatever  the  procedural  safeguards  employed,  the  advisability  of  the  trend 
towards  increasing  the  use  of  pre-trial  diversion  as  a  substitute  for  more  tradi- 
tional methods  of  adjudication  is  itself  open  to  question.  The  diversion  of  indi- 
viduals into  programs  designed  to  cure  persons  of  criminal  traits  prior  to  a  ju- 
dicial determination  that  criminal  activity  actually  took  place  may  run  counter 
to  our  basic  precept  that  a  person  is  presumed  innocent  until  guilt  has  ijeen  yn-oven 
beyond  a  reasonable  doubt.  This  paper  does  not  question  the  value  of  com- 
munity based  alternatives  to  incarceration  in  correctional  institutions  for 
convicted  offenders.  Most  students  of  today's  correctional  institutions  agree 
that  they  do  little  to  correct,  and  may  in  fact  serve  as  schools  for  crime."  The 
question  of  whether  low-visibility  procedures  for  diversion  into  correctional 
programs  in  the  absence  of  a  formal  adjudication  of  guilt  may  result  in  more 
serious  abuses  than  the  plea  bargaining  .system  ever  entailed. 

At  a  very  minimum,  no  such  procedures  should  be  sanctioned  unless  defense 
counsel  is  made  an  integral  part  of  those  procedures.  This  would  require  exten- 
sive changes  in  the  present  system  of  providing  counsel  for  indigent  defendants 
in  most  jurisdictions.  According  to  the  National  Defender  Survey,  in  a  typical 
case,  counsel  is  not  provided  until  formal  arraignment.  Defenders  and  assigned 
counsel  are  rarely  appointed  in  time  to  become  involved  in  matters  such  as  diver- 
sion or  even  bail  hearings.  More  than  half  of  the  judges  presiding  in  assigned 


1*  The  final  report  of  the  Annual  Chief  Justice  Earl  Warren  Conference  on  Advocacv, 
entitled,  "A  Program  for  Prison  Reform"  (1972),  notes  that,  "Indeed,  the  release  of  the 
majority  of  the  prison  population,  coupled  with  the  provision  of  community  release  pro- 
grams and  services,  would  not  increase  the  danger  to  the  public,  and  ultimately  would 
enhance  public  safety."  (Recommendation  No.  III.  p.  9).  Professor  Junius  Allison,  who 
studied  penal  systems  in  Scandinavia  under  a  Ford  Foundation  grant,  found  that,  except 
for  dangerous  offenders,  treatment  and  supervision  in  the  communities  was  preferred  to 
incarceration  in  that  part  of  the  world.  [See  Allison.  "Can  Corrections  Correct?,"  31 
XLADA  Briefcase  411  (1973)]. 
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counsel  jurisdiction  reported  to  the  Survey  that  court-appointed  counsel  are 
not  present  at  bail  hearings. 

There  are  many  desirable  reforms  in  the  criminal  justice  system  which  would, 
like  pre-trial  diversion,  ease  the  caseload  of  the  courts  in  general,  in  addition  to 
making  way  for  the  abolition  of  plea  bargaining.  Decriminalization  of  "victim- 
less crimes''  would  alleviate  much  of  the  clogging  of  court  calendars.  The  re- 
moval of  most  traffic  offenses  from  the  criminal  justice  system  would  likewise 
lighten  the  courts"  burden. 

One  of  the  rationales  propounded  for  pre-trial  diversion  is  that  it  results  in 
more  humane  treatment  for  divertees  than  prison  experience.  However,  exces- 
sive reliance  upon  diversion  as  a  means  to  more  humane  treatment  may  in  fact 
result  in  a  lessening  of  the  pressure  for  essential  criminal  code  reforms  such 
as  decriminalization  and  more  realistic  sentencing  provisions.^'  Much  of  what 
is  hoped  to  be  accomplished  by  diversion  may  in  fact  be  better  accomplished  by 
revising  our  eixsting  laws. 

Lew  Wenzell,  an  experienced  trial  attorney  with  the  San  Diego  Federal  De- 
fender's office  summarized  his  concerns  about  the  proliferation  of  pre-trial 
diversion  experiments : 

Diversion,  like  plea-bargaining,  is  like  trying  to  cure  a  cancer  with  a  band-aid. 
That  is  not  to  say  we  ought  not  to  engage  in  anything  that  can  benefit  our 
clients.  But  aren't  we  really  just  caving  in  to  the  fact  that  the  criminal  justice 
system,  more  and  more,  is  being  called  upon  to  do  things  it  absolutely  should  not 
be  called  upon  to  do.  Panaceas  such  as  plea-bargaining  and  diversion  are  simply 
a  substitute  for  having  the  legislatures  take  a  real  look  and  see  that,  as  a  matter 
of  fact,  the  criminal  law  is  much  too  broad.  We're  trying  to  control  too  much  con- 
duct with  it.  Perhaps,  in  yoiir  testimony  before  Congress  or  your  legislature,  you 
should  consider  whether  by  advocating  diversion,  you're  thwarting  any  potential 
for  the  criminal  justice  system  to  spend  its  time  on  what  really  needs  to  be  done. 

Tlie  author  of  this  paper  does  not  take  any  stand  on  whether  or  not  the 
current  trend  towards  increasing  the  use  of  pre-trial  diversion  as  an  alternative 
to  more  traditional  forms  of  adjudication  is  desirable.  More  experience  witli 
these  programs  and  further  study  will  be  needed  to  make  a  determination  of 
their  value.  What  this  paper  does  intend  is  to  raise  questions  about  sucli  prn- 
grams  while  they  are  still  in  the  developmental  stages.  As  plea-bargaining  and 
trials  become  displaced  by  less  formal  diversionary  procedures,  the  dollar  cost 
of  our  criminal  justice  system  may  decrease.  However,  students  of  the  criminal 
justice  system  and  taxpayers  alike  would  do  well  to  consider  whether,  in  the 
long  run,  pre-trial  diversion  will  be  a  bilk  or  bargain. 


^5  Allison,  ihid.,  found  sentences  In  Scandinavia  to  be  much  shorter  than  sentences  for 
comparable  offenses  in  the  U.S.  In  addition  to  shorter  sentences,  state  statutes  should  be 
revised  so  as  to  implement  the  recommendations  of  the  ABA  standards  that  a  wide  range  of 
alternatives  be  available  to  the  sentencing  court.  [See  American  Bar  Association  Standards 
Relating  to  Sentencing  Alternatives  and  Procedures  (Approved  Draft,  1968),  Standard  and 
2.1]. 
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WEDNESDAY,   FEBRUARY  7,    1974 

House  of  REPRESENTATi\rES, 
Subcommittee  on  Courts,  Civil  Liberties, 
AXD  THE  Administration  of  Justice  of  the 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:35  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Robert  M.  Kastenmeier, 
chairman,  presiding. 

Present:  Eepresentatives  Kastenmeier,  Danielson,  Drinan,  Rails- 
back,  and  Cohen. 

Also  present:  Herbert  Fuchs,  counsel;  William  P.  Dixon,  counsel; 
Bruce  A.  Lehman,  counsel ;  and  Thomas  E.  Mooney,  associate  comisei. 

Mr.  Kastenmeier.  The  committee  will  come  to  order  this  morning 
for  a  continuation  of  our  hearings  on  H.R.  9007  and  S.  798  on  pretrial 
diversion  bills. 

We  are  very  pleased  and  honored  to  have  this  morning  tlie  Honor- 
able William  J.  Campbell,  Senior  District  Judge,  Chicago.  With  Judge 
Campbell  are  two  of  his  associates  whom  I  will  call  on  the  Judge  to 
introduce  to  the  committee. 

Judge,  you  are  most  welcome  to  abbreviate  your  statement  in  which 
case  your  statement  in  its  totality  will  be  accepted  for  the  record. 

TESTIMONY  OF  HON.  WILLIAM  J.  CAMPBELL,  SENIOR  DISTRICT 
JUDGE,  CHICAGO,  ILL.,  ACCOMPANIED  BY  WAYNE  JACKSON,  DI- 
RECTOR, FEDERAL  PROBATION  SERVICES,  AND  DONALD  CHAM- 
LEE,  ASSISTANT  CHIEF  OF  PROBATION,  ADMINISTRATIVE  OFFICE 
OF  THE  U.S.  COURTS 

Mr.  Campbell.  Thank  you.  If  it  may  be  inserted  at  this  point  in  the 
record,  I  would  appreciate  it.  I  might  say  it  represents  completely  the 
views  of  the  Judicial  Conference  of  the  United  States,  at  the  instance 
of  whose  chairman,  the  Honorable  Chief  Justice  and  Chief  Judge 
Murrah,  the  Director  of  the  Federal  Judicial  Center,  join  in  this 
presentation  on  behalf  of  the  Judicial  Conference  of  the  United 
States,  and  I  would  like  it  inserted  in  the  record  with  your  kind 
permission  as  their  statement  as  well  as  my  own. 

Mr.  Ivastenmeier.  Without  objection,  that  shall  be  done. 

(The  statement  referred  to  appears  at  p.  113.) 

Mr.  Campbell.  Thank  you,  sir. 

Those  with  me  are  Mr.  Wayne  Jackson,  who  is  the  Director  for  the 
Federal  Probation  Services  in  the  administrative  office  of  the  U.S. 

(91) 


92 

Courts,  and  liis  assistant,  Mr.  Don  Chamlee.  They  are  responsible  for 
a  ofreat  deal  of  the  statistical  data  which  is  contained  in  the  statement 
which  the  chairman  has  just  inserted. 

Perhaps  for  the  sake  of  prompting  questions — I  certainly  do  not 
intend  to  read  the  statement,  your  having  so  graciously  included  it  in 
the  record.  I  will  hit  just  one  or  two  of  the  high  spots  in  summary  of 
the  statement  so  that  we  can  open  the  subject  matter  of  it  for  question- 
ing by  the  committee  if  you  wish  to  question  me. 

I  would  like  to  observe  that  since  1936  we  have  been  operating  in  the 
Federal  courts  a  system  of  deferred  prosecution.  The  Federal  proba- 
tion system  has  been  the  backbone  of  this  operation,  and  has  cooperated 
with  the  Department  of  Justice  in  the  administration  of  a  limited  pro- 
gram of  deferred  prosecution  which  is  informally  known  in  our  circles 
as  the  Brooklyn  plan.  Under  this  plan  the  U.S.  attorney  may  hold  in 
abeyance — and  I  point  out  he  has  the  control  of  the  situation — he  may 
hold  in  abeyance  prosecution  of  a  defendant,  usually  a  juvenile,  con- 
tingent upon  his  good  behavior.  More  recently  adults  have  been  in- 
cluded in  the  program.  The  program  usually  lasts  not  exceeding  8 
months  and  is  supervised  from  its  very  inception  by  the  U.S.  proba- 
tion officer.  The  prosecutor  either  closes  the  case  upon  satisfactory 
completion  of  a  definite  term  or  processes  his  original  complaint  where 
there  is  a  subsequent  delinquency. 

The  exercise  of  discretion  by  the  prosecutor  has  not  been,  in  our 
experience  with  the  plan,  at  all  arbitrary.  It  turns  in  everj^  case  on  a 
complete  social  investigation  made  by  the  probation  officer  at  his 
request  and  at  the  inception  of  the  prosecution. 

Of  course,  he  always  has,  after  receiving  such  a  report  from  our 
probation  officer,  the  courts  have  made  our  officers  available  to  the 
prosecutor  for  this  purpose.  He  also  has  tliat  other  act  of  Congress 
with  which  you  are  familiar,  18  U.S.C.  5001.  under  which  he  is  author- 
ized to  divert  any  Federal  ofl^'ender  under  25  years  of  age  for  local 
handling  ajid  sometimes  tliat  happens  if  tlie  prosecutor,  on  the  basis 
of  the  report  of  the  probation  officer,  has  felt  that  tliat  is  indicated. 

Now,  deferred  prosecution,  I  should  like  to  point  out  to  the  com- 
mittee, can  be  traced  back  first  to  1936.  as  I  indicated,  in  our  own 
court  at  the  Eastern  District  of  New  York  wherein  the  prosecutor  in 
that  district  at  that  time  sought  a  method  of  avoiding  the  demoralizing 
effect  of  court  procedures  for  iuvenile  offenders.  It  received  great 
impetus  from  the  chief  judge  of  that  district,  a  distinguished  name- 
sake of  mine,  to  Avhom  I  wish  I  could  claim  relationship,  the  Honorable 
Marcus  B.  Campbell,  for  many  years  chief  judge  of  the  Eastern 
District  of  New  York. 

Between  1936  and  1946  more  than  250  juvenile  offenders  in  our  court 
in  Brooklyn  were  handled  under  this  plan,  and  it  is  significant  to  note 
that  of  all  these  250  only  2  violated  and  had  to  go  through  with  the 
rest  of  the  prosecution. 

The  success  of  the  plan  was  so  outstanding  that  in  1946  the  then 
distinguislied  Attorney  General,  later  Justice  of  the  Supreme  Court 
and  head  of  the  Federal  Judicial  Center,  the  Honorable  Tom  C.  Clark, 
brouglit  the  plant  to  the  attention  of  the  Judicial  Conference  of  the 
United  States  in  his  annual  report  as  Attorney  General.  He  requested 
our  conference  to  consider  this  problem  and  to  consider  a  favorable 
report  on  extending  its  use  to  other  districts  throughout  the  United 
States. 
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The  report  of  the  committee  is  referred  to  in  our  statement  and  is 
also  before  your  committee,  and  tliey  found  it  extremely  valuable  and 
that  its  use  should  be  encouraged.  Since  that  time  that  has  been  en- 
couraged. The  committee,  however,  reported  and  recently  the  Judicial 
Conference  of  the  United  States  has  found  that  althougli  it  is  an 
excellent  plan  and  has  worked  very  successfully  in  the  selected  case 
that  the  various  prosecutors  have  brought  it,  nonetheless,  the  most 
patent  flaw  in  the  scheme  of  deferred  prosecutions  is  that  it  does  not 
have  specific  sanction  in  any  statute. 

It  is  with  great  gratification  that  the  Judicial  Conference  of  the 
United  States,  and  I  personally  as  its  representative  here,  not  the 
attention  which  tlie  Congress  is  giving  to  this  very  important  tool  in 
the  Federal  judicial  machinery. 

Xow,  no  statutory  authority  has  existed  for  the  successful  use  of 
the  plan  since  1936  right  down  to  date  except  in  tlie  Canal  Zone. 
Apparently  they,  in  their  act,  authorized  this  in  the  Canal  Zone  Act 
of  1962,  acting  obviously  on  the  success  of  the  administration  bj-  the 
probation  officers  in  our  courts  in  the  mainland. 

In  19-1:9  probation  officers  were  urged  by  the  administrative  office 
of  the  U.S.  courts  to  lend  their  full  support  to  this  deferred  prose- 
cution plan  if  it  met  the  approval  of  the  court  in  their  district  and 
to  offer  their  full  services  to  the  U.S.  attorney  in  each  district  for 
the  continuance  and  enlargement  of  its  use. 

In  1946  the  Attorney  General  first  urged  all  of  his  U.S.  attorneys  to 
use  this  deferred  prosecution  in  worthy  cases.  The  Dej^artment's  state- 
ment in  that  regard  is  attached  to  the  statement  you  have  just  kindly 
inserted  in  the  record. 

The  most  recent  policy  statement  of  the  Department  is  also  attachod, 
that  was  on  June  29,  1964,  in  the  Department's  memorandum  No.  377. 

Now,  by  definition,  the  plan  is  not  available  for  use  in  adult  cases. 
It  was  started  for  juveniles  only.  Departmental  policy,  however, 
does  not  object  to  special  consideration  being  given  in  other  ways 
to  unusual  cases  involving  adult  offenders,  and  so  it  has  grown  to 
be  used  in  special  adult  cases  by  the  various  U.S.  attorneys  through- 
out the  country,  but  still  in  a  very  small  and  limited  number. 

Now,  conditions  of  supervision  provided  by  the  Department  of 
Justice  in  1964  are  also  attached  to  the  memorandum  under  exhibit  8 
attached  to  my  presentation,  and  I  would  refer  again  to  the  fact  that 
the  supervision  is  carried  on  voluntarily  by  the  courts  through  its 
probation  department. 

We  urge  our  probation  officers,  as  I  have  previously  said,  not  only 
to  cooperate  with  the  U.S.  attorneys  in  giving  all  the  supervision  they 
ask,  but  also  encouraging  the  use  of  this  in  many  other  cases. 

Now,  supplementing  this  polic}".  the  Department  has  subsequently 
provided  the  great  service  of  the  FBI  in  the  form  of  what  is  called 
flash  notices  in  the  event  of  violation  of  the  condition  of  deferred 
prosecution,  and  to  bring  them  immediately  to  the  attention  of  the 
U.S.  attorney  so  that  the  deferred  prosecution  can  be  stopped  and 
prosecution  commenced  in  certain  cases. 

Now,  I  attached  to  the  statement  also,  which  I  shall  not  bore  you 
with  at  this  point,  but  which  is  there  for  reference,  the  statistical 
review  of  deferred  prosecution  as  we  have  administered  it  thus  far. 

It  commences  on  page  10  of  the  attached  statement  and  shows  the 
growth  in  the  use  of  deferred  prosecution  and  the  number  of  per- 
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sons  under  court  probation.  It  is  interesting  to  note  that  the  per- 
centage of  increase  in  those  given  deferred  prosecution,  although  they 
are  few  in  number,  almost  equals  exactly  the  percentage  of  increase 
in  the  number  of  persons  put  on  probation  for  all  crime  by  the  Fed- 
eral court. 

Table  1  on  page  11  shows  the  deferred  prosecution  workload,  the 
latest  year  the  statistical  report  shows  for  1973  fiscal  year  there 
were  689  persons  treated  under  this  deferred  prosecution  plan,  and 
at  the  close  of  the  fiscal  year  those  and  some  additional  ones  total 
786  were  still  under  supervision  by  our  probation  officers  reporting 
regularly  to  the  U.S.  attorneys. 

Tables  2  and  2B  demonstrate  trends  in  the  proportion  of  persons 
under  deferred  prosecution  supervision.  Table  2B  in  particular  shows 
a  trend  toward  the  use  of  deferred  prosecution  for  older  defendants, 
which  I  think  is  significant.  Although  the  plan  is  intended  only  for 
juveniles,  that  has  grown  in  use  bv  the  prosecutors  into  the  adult 
field. 

Tables  3A  and  3B  reveal  that  there  has  been  little  chano;e  in  the 
proportion  of  persons  under  deferred  prosecution  supervision  with 
prior  criminal  records;  that  remains  constant  for  the  period  that  is 
shown  on  review. 

Tables  -iA  and  4B  report  the  offense  for  which  deferred  prosecu- 
tion was  granted,  and  trends  therein  since  1968.  The  offense  category 
of  largest  growth,  it  is  interesting  to  note,  since  1968  is  in  the  larceny, 
theft,  interstate  transportation  of  stolen  property  category,  and  the 
percentage  of  success  in  that  is  the  same,  which  is  very  significant, 
in  my  judgment,  since  that  is  the  large  increase  in  Federal  crime. 

For  persons  granted  deferred  prosecution,  the  only  available  meas- 
ure of  effectiveness  we  have  found  is  the  means  by  which  the  person 
is  removed  from  supervision. 

Table  5  analyzes  removal  from  deferred  prosecution  for  the  fiscal 
yeai-s  1964,  1968, 1972.  and  1973,  and  these  are  years  for  which  compa- 
rable figures  are  available  and  the}'  are  reported  and  attached  to  the 
report. 

Table  5  of  the  statistical  information  reveals  that  for  the  4  years 
in  question,  93  percent  or  more  of  the  persons  removed  from  deferred 
prosecution  completed  their  term  satisfactorily.  I  believe  this  is  par- 
ticularly significant  in  view  of  the  category  of  offenses  which  you 
will  note  from  the  preceding  tables  and  in  view  also  of  the  fact  that  it 
now  includes  adults  as  well  as  juveniles. 

The  successful  completion  rate  has  improved  over  the  years,  and 
in  fiscal  year  1973,  98.4  percent  of  the  persons  removed  from  super- 
vision completed  their  term  successfully.  Eighty-eight  members  of 
this  group  or  13.6  percent  were  removed  from  their  period  of  deferred 
prosecution  prior  to  the  full  term  expiration  date. 

Now,  in  view  of  that  successful  use  of  this  deferred  prosecution  over 
these  years  by  the  prosecutors  throughout  the  United  States,  prac- 
tically on  their  own,  with  of  course  the  approval  of  the  Attorney  Gen- 
eral, the  question  naturally  arises,  and  it  was  debated  in  our  Judicial 
Conference  of  the  United  States,  what  is  the  need  for  legislation? 
Well,  the  first  need,  and  as  I  say,  we  are  particularly  gratified  that 
the  Congress  recognizes  it  in  considering  this  legislation,  is  the  mod- 
est number  of  persons  who  are  under  deferred  prosecution.  Currently 
it  represents  only  1.4  percent  of  the  total  people  under  supervision 
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by  the  Federal  probation  service.  Of  a  total  of  54:,346  persons  under 
ail  forms  of  supervision  by  our  probation  service  at  the  close  of 
fiscal  year  1973,  only  786,  as  I  have  previously  mentioned,  arc  still 
under  the  deferred  prosecution  supervision. 

Xow,  we  feel  on  the  basis  of  our  experience  in  dealing  with  this, 
and  on  the  reports  that  we  have  from  the  various  chief  judges  through- 
out the  United  States  in  the  district  courts,  with  most  of  whom  I  have 
talked  i^ersonally  on  this  prior  to  testifying  here,  that  the  lack  of  clear 
legal  authority  for  deferred  prosecution  is  the  cause  of  this  inhibiting 
of  its  growth.  ]\Iany  feel,  many  prosecutors  still  feel  in  spite  of  the 
department's  strong  statement  on  the  subject,  and  in  spite  of  the 
attitude  of  many  of  the  courts,  that  it  is  a  questionable  practice  in  the 
absence  of  specific  legal  authority  by  the  Congress.  Even  more  than 
that  is  the  factor  of  risk.  Deferred  prosecution,  as  I  have  said  hereto- 
fore is  being  used  by  the  U.S.  attorneys  selectively.  Our  observation 
has  been  that  largely  it  applies  pretty  much  to  what  you  would  call 
the  cream  of  the  crop.  The  judges  feel,  and  the  judicial  conference 
joins  in  this,  that  a  salutary  program  such  as  this  should  be  extended 
to  all  offenders,  not  only  the  cream  of  the  crop,  but  the  poor  fellow, 
too.  We  would  like  to  see  this  uniformly  applied,  certainly  the  dis- 
cretion should  remain  in  the  U.S.  attorney  but  give  him  statutory  au- 
thority to  use  it  generally.  As  it  is  now,  I  think  he  is  rather  timid  in 
using  it  because  he  wants  the  cases  to  succeed  and  he  will  only  pick 
those  that  are  almost  certain  to  succeed  with  the  capable  supervision 
of  our  probation  service.  I  think  the  element  of  risk  should  be  extended 
so  that  it  applies  equally  to  all  persons,  particularly  first  offenders  of 
all  age  groups. 

Therefore,  more  extensive  use,  in  my  judgment,  and  in  the  judg- 
ment of  our  judicial  conference,  is  in  the  public  interest.  In  order 
to  accomplish  this,  we  feel  two  things  are  needed :  First,  clear  legal 
authority  such  as  the  two  bills  before  you,  H.R.  9007  and  Senate  798, 
would  provide;  and,  secondly,  a  positive  program  which  our  proba- 
tion service  could  effect  and  put  in  uniformly  if  there  were  statutory 
authority.  "We  are  doing  it  now  on  more  or  less  an  ad  hoc  basis,  and 
it  works  very  successfully,  as  I  have  indicated.  But  if  our  probation 
service  had  the  statutory  directive  to  do  this  it  could  adopt  a  national 
program  of  great  impetus  to  the  use  of  deferred  prosecution  and  of 
great  materiality  to  its  extension  and  success. 

The  goal  of  deferred  prosecution  is  to  intervene  as  early  as  pos- 
sible following  an  offense  to  get  it  in  the  hands  of  the  probation  offi- 
cer as  quickly  as  possible  where  remedial  work  can  be  done  rather 
than  to  drag  it  through  the  processes  of  the  courts. 

Diverting  a  person  to  a  program  of  deferred  prosecution  avoids  the 
attendant  negative  labels  of  judgment,  conviction,  sentence,  jail,  or 
prison  that  so  often  result  unfortunately  in  a  revolving  door  of 
residivism. 

In  our  judgment  the  enactment  of  a  bill  to  provide  an  expanded 
program  of  pretrial  diversion  would  be  a  mandate  to  the  courts  to  use 
deferred  prosecution  and  to  the  prosecutors  as  well  for  a  broader 
range  of  offenders.  A  program  could  provide  the  courts  Avith  major 
dispositional  alternatives.  Indeed,  it  might  well  eliminate  a  great  deal 
of  the  objection  there  is  now  to  plea  bargaining,  because  in  most  of 
the  cases  in  which  plea  bargaining  is  now  used,  in  my  judgment  after 
some  33  j-ears  of  experience  as  a  judge  and  some  3  to  4  prior  to 
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that  time  as  U.S.  attorney,  in  my  judgment  most  of  these  that  are 
now  the  subject  of  pretrial  plea  bargaining  would  be  diverted  if  the 
Congress  would  give  authority  for  such  a  program.  It  would  save  all 
of  tliis  terrible  bandying  about  of  these  people  that  results  from  the 
criminal  process. 

Properly  administered,  a  program  of  deferred  prosecution  should 
be  the  offender's  one  and  only  experience  Avith  the  criminal  justice 
system.  I  think  our  success  in  it  on  the  present  voluntary  basis  without 
statutory  authority  over  this  number  of  years  indicates  this  is  not  a 
wild  assertion  on  my  part  or  on  the  part  of  the  Judicial  Conference  of 
the  United  States.  I  think  we  could  eliminate  from  the  whole  system 
of  prosecution  of  offenders  a  great  volume  of  people  whose  only  con- 
tact vrould  be  that  of  a  very  beneficial  nature  with  a  probation  officer. 

Now,  of  course,  in  order  to  do  the  job,  adequate  resources  are  neces- 
sary. In  our  judgment  offenders  in  a  program  of  deferred  prosecution 
should  be  placed  in  caseloads  of  a  probation  officer  not  exceeding  35  per 
officer.  This  will  provide  intensive  supervision  and  services  and  assure 
prompt  action  to  protect  the  community  in  the  event  one  should  violate. 
The  execution  of  the  plan  will  also  require  an  adequate  investigative 
staff  to  provide  careful  screening  of  the  candidates.  There  must  be 
scru])ulous  attention  to  screening  offendere  so  that  only  those  who  meet 
carefully  defined  standards  are  placed  in  this  category. 

Information  developed  by  the  probation  officer  under  our  present 
use  of  the  plan  has  resulted  frequently  in  complete  dismissals,  some- 
times in  referrals  to  mental  hospitals,  medical  facilities,  vocational 
training  programs  and  social  agencies,  in  other  words,  truly  diverting 
the  alleged  offenders  before  they  ever  become  a  defendant,  getting  him 
into  something  that  will  help  him  and  straighten  him  out  rather  than 
making  him  another  convict. 

Now,  of  course,  to  do  this  there  must  be  a  modest  increase  in  the 
investigative  workload  of  probation  officers.  In  order  to  give  you  some 
idea  of  what  that  would  be  we  have  conducted  a  survey  of  the  50  chief 
probation  offices  across  the  United  States  which  reveals  an  estim.ate 
that  if  H.R.  9007  is  enacted,  those  districts,  those  50  districts  estimated 
that  1,326  persons  under  a  program  of  community  supervision  and 
services  would  be  certain  to  result  in  the  first  year.  So  we  estimate  that 
at  least  2,000  persons  in  the  first  year  of  the  operation  of  H.R.  9007 
would  be  the  result. 

Table  6  gives  the  breakdown  of  the  districts  on  the  basis  of  our 
estimate. 

Now,  in  order  to  give  you  some  idea  of  the  estimated  manpower  and 
costs  that  a  good  man  under  H.R.  9007  would  require  to  supervise  on 
deferred  prosecution  2,000  people,  we  have  prepared  on  page  31  of  my 
statement  an  estimate.  We  feel  it  would  require  57  positions  in  grade 
JSP-9  and  6  supervisors  in  JSP-13,  with  30  clerk-stenographers  m 
JSP-5.  It  also  provides  for  certain  nonrecurring  furniture  and  equip- 
ment items,  bringing  a  total  of  $2,191,500  in  the  fi.rst  year. 

If  I  might  respectfully  suggest  in  passing,  as  the  former  chairman 
of  the  Committee  on  the  Budget  of  the  Judicial  Conference  of  the 
United  States  that  prepared  and  submitted  for  many  years  to  the 
Congress  our  request  for  appropriations  for  probation  officers  as  Avell 
as  for  tlie  courts,  this  is  a  mere  pittance  when  compared  with  the  num- 
ber of  lives  that  will  be  humanely  treated  and  saved  as  a  result  of  a 
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deferred  prosecution  plan  rather  than  being  subjected  to  the  normal 
criminal  processes. 

Bear  in  mind  I  am  not  criticizing  the  norm.al  processes,  I  an  mot 
criticizing  my  own  courts  and  I  am  not  criticizing  the  Department  of 
Justice  or  the  Bureau  of  Prisons.  I  am  merely  trying  to  point  out  on 
behalf  of  the  Judicial  Conference  a  very  valuable  alternative  that  will 
be  of  great  benefit  to  the  entire  population. 

"We  feel  that  these  93  additional  personnel  would  be  necessary  for  a 
program  of  2,000  if  the  plan  is  implemented  correctly.  We  also  feel  if 
the  program  gets  a  good  start,  we  may  expect  ready  acceptance  by  all 
the  courts  and  a  rapid  expansion  of  the  number  of  persons  handled  in 
this  manner. 

The  program  can  only  be  successful  if  the  quality  of  services  pro- 
vided in  the  program  remains  at  a  high  level. 

Diversion  is  a  wise  investment  but  it  will  continue  to  be  so  only  if 
diversion  continues  to  represent  the  best  in  services  to  individuals,  and 
that  means,  gentlemen  of  the  committee,  more  participation  by  a 
greater  number  of  probation  officers  w^ho  are  able  to  give  individual 
personal  attention  to  these  unfortmiate  ^-ictims  of  crime. 

I  would  like  to  divert  for  one  moment,  if  I  might,  on  the  record  to 
pay  the  respect  and  aj^jpreciation  of  the  judiciary  to  four  members  of 
this  committee,  its  distinguished  chairman.  Congressman  Kastenmeier, 
our  good  friend,  Congressman  Railsback  from  that  great  State  of 
Illinois,  Congressman  Cohen  and  Smith  for  the  great  effort  they  ex- 
tended to  increasing  back  to  our  original  request  on  the  floor  of  Con- 
gress the  number  of  probation  officers  that  we  asked  for,  the  increase 
we  asked  for  last  year.  They  were  sorely  needed,  I  would  like  to  assure 
these  four  fine  members  of  your  distinguished  committee  that  their 
services  are  well  appreciated  by  the  judiciary  and  w^ell  appreciated  by 
the  people  whom  these  probation  officers  are  now  ser\'ing. 

Mr.  Kastexmeier.  "We  thank  you  for  your  comments. 

Mr.  Campbell.  Tliank  you,  sir. 

Xow,  on  several  recent  occasions  to  which  some  of  which  I  have 
already  adverted,  the  Judicial  Conference  of  the  United  States  has 
made  public  expression  of  its  views  concerning  plans  for  pretrial 
diversion  such  as  the  two  bills  now  before  you,  H.R.  9007  and  S.  798. 
All  of  these  actions  by  the  Judicial  Conference  I  would  like  to  point 
out  should  be  taken  as  consistent  with  each  other,  as  we  instruct  the 
juries  in  criminal  cases,  and  as  consistent  support  in  principle  of  pre- 
trial diversion  as  embodied  in  the  two  bills,  with  particular  reference 
to  H.R.  9007. 

The  chairman  of  the  House  Judiciary  Committee  has  been  advised 
by  the  administrative  office  of  the  U.S.  courts  on  behalf  of  our  Judicial 
Conference  that  the  bill  H.R.  0007  includes  the  changes  recommended 
by  the  conference  in  April  1973.  Specifically  and  most  important,  this 
bill,  H.R.  9007,  as  contrasted  with  S.  798,  provides  that  the  program  of 
community  supervision  services  be  preformed  by  the  U.S.  probation 
officers.  I  think  the  experience  of  deferred  prosecution  thus  far  has 
demonstrated  that  without  the  probation  officers  handling  it,  it  will 
not  be  effective.  Indeed,  they  are  in  it  now  at  the  invitation  of  the  De- 
partment of  Justice  and  at  the  volunteering  of  their  services  by  the 
judiciary.  That  has  worked  successfully.  Your  bill  H.R.  9007  continues 
this  successful  operation,  and  I  believe  that  is  the  salient  and  most 
important  difference  between  that  bill  and  the  Senate  bill. 
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Perhaps  tlie  committee  is  concerned  with  whether  the  law  needs  to 
conform  to  the  Supreme  Court  decision  in  Gait,  which  calls  for  repre- 
sentation by  counsel  of  juvenile  defendants.  I  think  that  counsel  should 
be  provided  for  all  defendants  in  the  Federal  criminal  process,  whether 
deferred  prosecution  or  otherwise.  I  do  not  think  we  should  an^y^  longer 
try  to  administer  the  Federal  judicial  system  or  the  criminal  justice 
administration  without  adequate  counsel  at  all  stages,  even  including 
investigative  under  deferred  prosecution,  representation  by  counsel. 

The  question  might  also  arise  as  to  whether  parents  or  guardians 
of  a  juvenile  can  consent.  I  w^ould  suggest  that  can  be  left  to  the  dis- 
cretion of  the  individual  judges  or  their  officers  assigned  to  this. 

Another  point  to  be  considered  in  this  regard,  the  Judicial  Con- 
ference feels,  you  might  want  called  to  your  attention  is  whether  U.S. 
magistrates  might  hear  these  cases  and  release  persons  on  a  plan  of 
supervision  and  services.  In  my  judgment,  for  w'hat  it  is  worth,  and  it 
is  shared  by  a  majority  of  the  Judicial  Conference  of  the  United 
States,  I  think  this  would  be  an  excellent  use  of  the  office  of  magistrate 
which  was  just  created  by  the  Congress  recently.  In  fact,  I  would 
strongly  recommend  to  the  committee  that  the  initial  court  handling  of 
any  of  these  diversion  cases  be  solely  by  the  magistrates  so  that  they  do 
not  get  into  the  stigma  of  a  trial.  I  would  also  give  the  magistrates 
jurisdiction  to  release  them  after  satisfactory  completion,  thus  being 
spared  a  further  prosecution.  It  would  also  keep  the  court  independent 
of  the  handling  of  it  in  the  event  there  should  be  a  trial  for  violation 
later  on  and  the  U.S.  attomey  decides  that  he  wants  to  indict  him  any- 
way and  does  indict  him,  then  none  of  the  proceedings  before  the 
magistrate  would  be  part  of  the  trial  and  jo\i  would  not  have  the  prob- 
lem of  the  judge  who  first  put  him  on  deferred  prosecution  presiding 
over  his  trial.  You  would  have  a  completely  independent  point  of  view, 
which  of  course  the  trial  judge  should  have  in  approaching  any 
prosecution. 

Now,  the  question  also  arises  under  both  bills  as  to  who  should 
determine  who  is  eligible  to  participate.  I  strongly  recommend  that 
that  decision  be  left  with  the  prosecutor.  I  think  that  is  where  it 
belongs.  After  all,  it  is  a  waiving  of  the  prosecutorial  fimction.  I  do 
not  think  the  courts,  probation  officers  or  anyone  else  should  interfere 
with  that  function,  lawful  function  of  the  Department  of  Justice. 

I  think,  in  conclusion,  in  this  statement  I  have  tried  to  report  just 
the  hiorhliglits  that  you  may  want  for  questioning  me,  and  whether 
there  is  need  for  this  legislation.  You  can  tell  by  what  I  have  said 
already,  in  my  judgment  and  that  of  the  Judicial  Conference  the 
answer  is  emphatically  yes. 

The  second  question  is  what  are  the  relative  merits  of  the  two  bills 
under  consideration,  H.E.  9007  and  S.  798.  This,  of  course,  is  more 
difficult.  We  do  not  want — ^the  judiciary  never  wants  to  be  in  the  posi- 
tion of  telling  the  Congress  what  to  do  or  of  comparing  the  action  of 
one  House  with  that  of  the  other.  We  point  out,  as  I  think  I  have  in  my 
statement  thus  far,  the  very  laudatory  provisions  of  your  bill,  H.R. 
9007  as  contrasted  with  the  Senate's  bill  in  that  it  leaves  the  handling 
of  these  cases  where  that  has  been  effectively  demonstrated  it  belongs, 
and  that  is  in  the  probation  service.  Both  bills  provide  for  an  expanded 
and  adequately  staffed  program  for  deferred  prosecution.  I  think  the 
House  bill  provides  the  better  of  the  two  systems. 
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Without  gainsaying  any  of  the  provisions  of  S.  798,  H.E.  9007 
does  clearly  assign  the  responsibility  where,  in  our  judgment,  it  be- 
longs. Tlie  probation  system  in  our  considered  judgment  is  the  logical 
home  for  deferred  prosecution.  That  is  where  your  bill  H.K..  9007 
puts  it. 

Gentlemen  of  the  committee,  the  time  for  expansion  of  this  proven 
function  in  our  judgment  is  here.  In  proposing  a  plan  of  deferred 
prosecution  the  subcommittee  has  already  dealt  with  the  one  real 
danger,  the  likelihood  that  deferred  prosecution  will  be  expanded 
without  advance  provision  for  additional  manpower.  This  would  be 
a  tragedy.  It  is  heartening  to  us  in  the  judiciary  to  see  that  H.R.  9007 
anticipates  this  danger  and  makes  it  clear  that  the  probation  system 
cannot  assume  the  added  responsibilities  until  funds  for  the  purpose 
are  appropriated. 

I  have  attached  as  an  appendix  to  my  statement  selected  excepts 
of  reactions  of  various  probation  officers  in  citing  individual  success- 
ful cases  under  deferred  prosecution  to  date.  I  recommend  that  you 
might  want  to  look  them  over. 

Thank  you  for  listening  to  me,  and  please  let  me  have  any  questions 
that  you  would  like  to  ask. 

Mr.  Kastexmeier.  Thank  you,  Judge  Campbell,  for  a  very 
thorough  explanation  of  the  position  of  the  Judicial  Conference 
and  your  own  on  this  question. 

I  will  be  brief.  We  have  a  number  of  other  witnesses  to  hear  from. 

You  refer  to  the  historical  development  of  pretrial  diversion  or 
deferred  prosecution  and  suggested  originally  it  was  used  for  juve- 
niles or  only  for  first  offenders,  the  cream  of  the  crop.  It  was  also 
suggested  as  being  used  increasingly  for  adults.  Do  you  agree  with 
the  provision  of  H.R.  9007  which  allows  the  use  of  pretrial  diversion 
for  any  offender? 

Mr.  Campbell.  Yes,  I  do.  In  fact,  I  think  it  is  most  salutary. 

Mr.  Kastexmeier.  A  second  question  which  we  dealt  with  yester- 
day is  should  there  be  any  understood,  if  not  statutorily  expressed, 
criteria  by  which  individuals  qualify  for  this  diversion  program? 

Mr.  Campbell.  I  would  warn,  on  the  basis  of  my  personal  experi- 
ence, which  as  I  have  indicated  is  over  several  years,  I  would  warn 
against  tying  the  hands  of  the  prosecutor  in  that  way.  I  think  that 
we  should  leave  the  discretion  entirely  in  the  prosecutor.  Indeed,  I 
am  such  a  proponent  of  the  authority  of  the  office  I  formerly  held 
in  the  northern  district  of  Illinois  that  I  even  favor,  as  I  think  I 
have  sent  copies  of  my  remarks  to  the  members  of  this  committee,  I 
even  favor  abolition  of  the  grand  jurj'  in  favor  of  complete  prose- 
cutorial discretion  in  the  prosecutor  himself.  I  would  not  favor  ham- 
pering that  authority  by  setting  down  any  hard  and  fast  guidelines 
or  national  standards  that  he  is  to  follow. 

Mr.  Kastexivieier.  One  other  question.  As  a  precondition,  perhaps 
a  qualifying  precondition,  the  Justice  Department  suggested  that  the 
individual  selected  for  the  program  ought  to  acknowledge  guilt,  the 
crime  with  which  he  might  be  charged  or  was  in  fact  charged.  Do 
you  think  that  that  is  a  necessary  element  in  terms  of  his  qualifying 
for  pretrial  diversion? 

Mr.  Campbell.  No.  Mr.  Chairman,  I  do  not.  I  think  that  the  U.S. 
attorneys  have  demonstrated  in  their  use  of  this  plan  since  1936 


100 

that  if  the  person  is  treated  by  the  probation  office  it  does  not  reqnire 
an  acknowledgement  of  guilt.  They  have  already  had  successful 
experience  with  that,  and  I  would  advise  against  it  for  their  own  pro- 
tection in  the  subsequent  prosecution  if  one  should  develop.  I  thinlv 
such  a  plea  or  such  an  admission  might  well  be  held  unconstitutional, 
if  attempted  to  be  referred  to  in  a  subsequent  trial  for  those  who  are 
misuccessful  on  deferred  prosecution.  I  Avould  advise  strongly  against 
requiring  such  an  admission. 

I  think  on  the  other  hand  you  have  to  keep  some  sort  of  a  docket 
of  who  was  placed  on  it,  and  if  you  give  this  authority  to  the  magis- 
trate rather  than  to  the  trial  judge,  I  think  he  can  keep  such  a  docket 
and  it  is  not  part  of  any  criminal  prosecution  and  it  does  not  require 
any  admission  of  guilt.  It  requires  merely  a  referral  under  your  bill. 

]Mr.  Kastenmeier.  One  last  question,  and  this  really  is  tangential, 
but  the  fact  is  we  will  be  taking  up  amnesty  in  a  month  or  so  as  a 
question. 

I  notice  in  your  statistics,  page  19,  for  offenses  of  the  Selective 
Service  Act,  1968-73  comparisons,  that  you  have  but  six  in  1968  and 
but  four  in  1973. 

Mr.  Campbell.  Yes,  sir. 

Mr.  Kastexmeier.  The  question  goes  to  this  class  of  persons  as 
first  offenders,  young  people,  who  would  on  the  surface  seem  to  qual- 
ify clearly  in  terms  of  good  risk  for  the  program  and  yet  there  were 
so  few.  Was  there  a  consensus  effort  to  screen  out  selective  service- 
violators? 

jSIr.  Campbell.  I  would  say  so.  We  are  referring  here,  of  course, 
to  the  conduct  of  the  U.S.  attorneys.  Our  probation  service  could  only 
take  those  that  the  U.S.  attorney  gave  us.  The  U.S.  attorney  did  not 
give  us  very  many  selective  service  cases,  and  purely  from  my  own 
observation,  I  do  not  know  anything  official  about  it,  but  I  would  say 
that  is  a  correct  reflection  of  the  attitude  of  the  Department  of  Justice 
toward  those  violators  at  the  time  referred  to  in  the  2  years  in  our 
statistical  table. 

I  think  the  Department  was  urging  the  prosecution  of  every  one 
of  those  cases  on  the  U.S.  attorneys,  and  I  think  that  is  the  reason 
they  have  diverted  so  few. 

I  think  if  you  compare  the  attitude  of  the  various  courts,  the  vari- 
ous district  courts  toward  those  offenders,  you  will  find  expression 
more  along  the  lines  of  recognizing  that  they  are  in  many  instances 
young  and  sincere  offenders  in  the  treatment  they  have  received  in  the 
courts. 

But  the  statistics  to  which  you  refer,  Mr.  Chairman,  are  only  those 
referred  to  us  and  our  probation  service  by  the  U.S.  attorneys  who  I 
think  were  under  direction  that  all  such  cases  should  be  prosecuted. 

Mr.  Kastenmeier.  Thank  you  very  much.. 

T  vield  to  the  gentleman  from  the  great  State  of  Illinois. 

Mr.  Railsback.  Well,  I  want  to  say  that  I  am  of  course  deliffhted  to 
have  you  here.  I  remember  when  I  was  a  freshman  INIember  of  Congress 
back  in  1967  when  I  heard  you  testify  at  that  time,  and  I  was  very  im- 
pressed. I  do  not  know  whether  you  and  your  colleagues  stayed  up  last 
night  to  prepare  your  testimony,  but  you  covered  about  eveT->i:hing  that 
we  raised  yesterday,  including  such  things  as  the  applicability  of  Gault 
and  whether  the  same  judge  that  diverts  should  end  up  tryino;  if  the 
accused  has  to  leave  the  program,  and  you  also  covered  a  point  that 
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Ave  are  interested  in  about  whether  the  program  should  be  ])riniarily 
directed  toward  the  youthful  first-time  offenders,  which  I  think  most 
of  us  feel  it  should  but  we  do  not  want  to  exclude  anyone. 

I  want  to  say  to  my  colleagues  on  the  subcommittee  that  Judc:e 
Campbell  served  many  years  as  the  Chief  Judge  of  the  Northern  Dis- 
trict of  Illinois  with  a  great  deal  of  distinction.  I  doubt  if  there  is 
a  judge  tliat  is  any  better  known  in  the  great  State  of  Illijiois  than 
Judge  Campbell,  and  I  am  glad  to  see  that  he  is  still  as  energetic  as 
ever  and  as  persuasiA'e  as  ever. 

I  wanted  to  ask  your  feelings  about  a  reference  on  page  31  of  your 
formal  statement  which  relates  to  contractual  services,  which  I  think 
might  be  ^ery  important.  I  want  to  comment  that  I  am  glad  that  you 
had  a  reference  in  there,  and  I  think  in  your  budget  you  allow 
$750,000  as  an  estimate  for  contractual  services. 

JNIr.  Campbell.  That  is  right. 

iSIr.  Railsback.  I  just  wonder,  up  until  now  if  the  probation  officers 
have  been  able  to  contract  for,  say,  shelter  care  homes  or  residential 
homes. 

]Mr.  CA:\irBELL.  l^fo,  unless  they  are  owned  or  operated  by  the  Depart- 
m.ent  of  Justice.  Of  course,  the  Bureau  of  Prisons  works  very  closely 
with  the  probation  service  in  making  any  of  its  facilities  available. 
Other  than  that,  the  probation  officers  usually  have  had  to  get  local 
community  services  for  this  and  at  no  expense  to  the  Federal  Govern- 
ment, but  ]"/rovided  for  by  private  charity. 

Xow,  under  a  properly  funded  program  the  Federal  Government 
should  no  longer  properly  statutorily  authorize  such  a  program.  "We 
feel  that  the  Feder^il  Government — indeed  we  cannot  impose  that 
much  further  on  the  local  facilities.  On  the  basis  of  the  experiences  our 
officers  have  had  in  the  cases  they  have  supervised  in  the  past,  we 
feel  that  an  overall  allowance  of  $375  a  cnse  would  cover  the  need  of 
contractual  services.  That  is  w^here  we  arrived  at  the  item  of  $750,000 
in  tiie  l^u.dget.  assuminsr  2.000. 

Mr.  Railsback.  I  think  that  is  very  important,  because  we  always 
have  to  fight  the  battle  of  the  budget  for  the  probation  officers,  for 
one  thing.  It  looks  to  me  like  this  is  going  to  be  a  continuing  battle. 
You  mention  somewhere  in  your  statement  that  a  proper  caseload 
would  be  something  like  35  cases,  which  I  would  aarree  with.  If  we 
run  into  a  situation  where  the  probation  officer  simply  has  case  loads 
that  are  numerically  more  than  that,  and  in  some  cases  they  have 
been  suljstantially  larger  than  the  35  cases,  then  I  think  it  would  be 
helnful  to  have  this  contractual  authority  if  there  are  good  facilities 
within  a  community  to  pay  them  for  helping. 

]Mr.  Campbell.  Precisely. 

Mv.  Railsback.  There  is  a  difference  in  Senate  bill  79.S  and  PI.R, 
0007  ns  far  as  who  can  really  terminate  an  accused  or  a  person's 
particinatio7i  in  this  kind  of  a  communitv  services  program.  I  am  a 
little  bit  concerned  about  Senator  Burdick's  leavin<x  it  apparently  to 
the  attorney  for  the  Government  to  actually  decide  when  a  release 
should  be  terminated,  and  it  seemed  to  me  we  purposely  avoided  that. 
I  am  very  much  aware  that  the  attorney's  recommendation  is  certain 
to  carry  a  great  deal  of  weight  with  the  court.  But  I  still  would  prefer 
to  leave  it  to  the  court. 

jNIr.  Campbell.  I  think  he  would  be. 
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Mr.  Railsback.  I  am  inclined  to  think  so,  too.  It  would  seem  to  me 
it  would  be  more  judicious  to  let  the  judge  decide,  taking  into  account 
the  recommendation. 

Mr.  Campbell.  I  think  you  are  absolutely  correct  in  that,  and  it  is 
one  of  the  differences  in  tlie  two  bills  that  the  Judicial  Conference  did 
discuss.  We  would  much  rather  have  that  final  determination,  a  judi- 
cial act  for  two  reasons:  first  of  all,  to  protect  both  the  prosecutor 
and  the  defendant  in  that  a  specific  charge  has  now  been  discharged. 
"Well,  that  is  a  far  cry  from  further  prosecution,  and  the  defendant  is 
entitled  to  that.  If  we  leave  it  merely  to  a  voluntary  action  on  the 
part  of  the  IT.S.  attorney,  that  is  not  accomplished. 

Second,  if  you  invest  this  authority  of  deferred  prosecutions  to  de  '^er 
in  the  first  place  and  to  discharge  in  the  latter  instance,  in  the  U.S. 
magistrate  rather  than  in  the  district  judge,  I  think  you  will  have  a 
completely  independent  officer  who  has  time  to  really  supervise  tlie 
work  of  these  cases  and  the  final  hearing  would  be,  I  would  anticipate, 
a  motion  from  discharge  of  su])ervision  which  would  be  brought 
largely  at  the  instance  of  the  probation  officer.  Now,  they  come  to  the 
U.S.  attorney  frequently  before  the  period  has  expired  and  say, 
"Look,  he  is  doing  so  well,  he  has  got  a  job.  back  with  his  family,  v%-hy 
don't  we  discharge  him  from  supervision  ?"'  In  every  instance  the  U.S. 
attorney  has  agreed.  So  I  think  you  would  be  following  the  same  pro- 
cedure and  giving  it  the  additional  sanction  and  approval  of  a  judicial 
fiat  if  you  invested  that  power  in  the  U.S.  magistrate  on  motion 
either  by  the  U.S.  attorney  or  by  the  defendant's  attorney  or  on  his 
own  motion  by  the  probation  officer,  which  is  the  way  it  is  now  done. 

Mr.  Railsback.  I  thank  you  for  your  statement.  I  really  tliink  that 
makes  good  sense,  too,  and  hope  that  we  are  successful. 

Mr.  Campbell.  I  would  strongh^  advise  it. 

Mr.  Kastenmeier.  The  gentleman  from  California,  Mr.  Danielson. 

Mr.  Daxtelsox.  I  have  but  one  question. 

I  am  mindful  and  understand  your  feeling  that  the  magistrate 
should  have  a  part  to  play  in  terminating  the  supendsion,  but  when 
placing  this  person  on  supervision  you  have  mentioned  before  that 
you  believe  in  investing  great  discretion  in  the  U.S.  attorney. 

IMr.  Campbell.  Complete. 

]VIr.  Daisttelsgn.  "What  role  would  the  magistrate  have  at  that  stage  ? 

Mr.  Campbell.  None  at  all  except  to  make  the  order  of  reference  to 
the  probation  officer  by  which  he  has  the  legal  authority  and  to  carry 
out  the  program  that  will  be  recited  in  your  statute. 

Mr.  Danielson.  The  discretion  would  rest  with  the  U.S.  attorney. 

Mr.  Campbell.  Completely,  and  I  think  it  should  stay  there. 

Mr.  Danielson.  I  thought  I  misunderstood  3'ou. 

Mr.  Campbell.  I  agree  with  you  100  percent  on  that.  I  do  not  think 
that  the  prosecutor  should  ever  lose  the  right  to  chose  which  cases  shall 
be  deferred,  which  ones  shall  be  prosecuted,  whether  to  proceed  by  in- 
formation or  indictment.  All  of  this  should  be  left  solely  in  the  liands 
of  the  prosecutor. 

Mr.  Danielson.  And  the  inception  of  the  magistrate's  function 
would  be  pro  fomia,  to  establish  a  docket  and  to  issue  the  order? 

Mr.  Campbell.  To  the  probation  officer  which  gives  him  the  legal 
authoritv  to  do  that  which  the  IT.S.  attorney  asks  him  to. 

Mr.  Danielson.  But  that  would  be  in  response  to  the  U.S.  at- 
torneys  
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^Ir.  Campbell.  Yes,  sir. 

]\Ir,  IvASTEXMEiER.  Tlie  gentleman  from  Maine,  Mr.  Cohen. 

Mr.  CoHEX.  Thank  you,  Mr.  Chairman,  and  thank  you. 

Conoressman  IJailsback  never  fails  to  remind  us  he  does  come  from 
the  great  State  of  Illinois. 

Mr.  Campbell.  1  am  happy  to  hear  that. 

Mr.  Cohen.  Xow  that  he  has  been  endorsed  by  a  man  of  your  dis- 
tinction, I  think  he  will  be  insufferable  for  the  next  few  months. 

Also,  I  find  it  somewhat  diflicult  being  the  freshman  minority  mem- 
ber of  the  Committee  on  the  Judiciary,  since  I  am  called  upon  to  ask 
(]uestions  when  they  have  already  been  asked.  I  guess  I  have  lamented 
about  this  before.  1  was  pleased  to  hear  your  response  to  Chairman 
Kastenmeier's  question  about  the  Justice  Department's  position  on 
the  admission  of  guilt  as  a  condition  precedent  to  rehal>ilitation. 

I  only  want  to  ask  one  question  that  we  raised  yesterday,  and  that 
dealt  with  Senate  bill  S.  798  and  that  is  on  the  use  of  the  advisory 
committee  at  the  local  level  to  sort  of  supervise  and  make  periodic 
recommendations  and  so  forth.  I  believe  the  Judicial  Conference  has 
endorsed  that  proposition  and  it  is  not  in  the  House  bill.  You  would 
support  that,  I  would  assume  ? 

Mr.  Campbell.  I  support  it  with  a  little  reservation.  I  think  an  ad- 
visory committee  is  a  very  fine  thing,  and  each  probation  officer  in  his 
own  district  has  such  a  committee  at  the  present  time.  They  draw  very 
heavily  on  all  local  resources,  the  probation  office  has  that  as  a  matter 
of  national  policy  that  they  do  so. 

I  have  only  this  hesitancy  about  it.  I  naturally  support  an  advisory 
committee.  I  think  that  the  Senate  bill  provides  that  it  be  at  least 
approved  by,  if  not  appointed  by,  the  chief  judge  of  the  district  court 
of  each  district,  and  not  to  sell  my  own  people  down  the  river  or  any- 
thing of  the  kind,  but  I  do  not  think  in  the  field  of  social  work  we 
should  have  too  much  judicial  interference.  "We  have  judicial  super- 
vision now.  The  probation  system  operates  as  an  arm  of  the  courts.  It 
is  under  the  courts.  We  appoint  probation  officers.  They  hold  office  at 
our  pleasure.  We  have  enough  authority  over  them. 

Xow,  if  the  advisory  committee  were  to  be  merely  a  committee  as 
the  Senate  bill,  I  am  afraid,  suggests,  made  up  of  judges  of  the  court, 
I  do  not  think  it  would  add  anything  to  the  present  system  because  we 
already  have  that. 

If,  however,  it  would  mean  the  clianneling  of  all  the  community 
resources  into  the  probation  office,  then  I  think  it  is  helpful.  Now,  that 
of  course  again  depends  on  the  administration  in  each  district  by  each 
chief  judge. 

But  answering  your  question  in  the  overall,  I  share  the  opinion  of 
the  Judicial  Conference  and  of  the  Senate  that  it  is  helpful  to  have 
such  a  committee.  I  do  not  know  how  by  statute  you  can  guide  how 
they  are  going  to  appoint,  but  I  hate  to  hobble  the  probation  officer  in 
deferred  prosecutions. 

Mr.  CoHEX.  Just  one  final  question.  I  have  not  really  looked  at  all 
the  statistics  you  provided  in  your  statement,  but  what  is  the  average 
csaeload  per  probation  officer  in  this  system  ? 

Mr.  Campbell.  We  have  reduced  it  now  with  the  help  of  you  gentle- 
men who  got  us  the  additional  officers. 

Sixty-seven  under  supervision  by  each  officer  as  a  national  average, 
plus  37  presentence  investigations  per  officer,  and  51  for  Bureau  of 
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Prisons,  the  military  courts,  and  so  forth.  We  do  their  work  without 
compensation. 

Mr.  Cohen.  Thank  you  very  much. 

Mr.  IvASTENMEiER.  The  gentleman  from  Massachusetts,  Mr.  Drinan. 

Mr.  Drinan.  I  want  to  say  you  gave  the  best  testimony  I  have  heard 
in  my  3  years  in  Congress,  and  well  and  forcefully. 

Why  on  page  30  is  the  great  State  of  Massachusetts  omitted  ? 

Mr.^  Campbell.  Well,  it  is  probably  because  Drew  up  there  was 
keeping  his  probation  officers  so  busy  that  he  did  not  have  time  to  an- 
swer my  letter. 

Mr.  Drinan.  "Why  is  the  great  State  of  Wisconsin  omitted  ? 

Mr.  Campbell.  The  great  State  of  Wisconsin  is  probably  omitted 
for  tlie  same  reason. 

Mr.  Drinan.  Usually  you  have  direct  and  cogent  information. 

Mr.  Kastenmeier.  The  committee  is  very  grateful  to  you.  Judge 
Campbell,  and  both  the  gentlemen  accompanying  you,  Mr.  Jackson 
and  ]Mr.  Chamlee,  for  appearing  here  this  morning. 

Mr.  Campbell.  Thank  you  very  much,  Mr.  Chairman. 

I  gather  I  am  excused,  t  thank  you  for  your  kindness. 

Mr.  Kastenmeier.  If  it  is  alfright  with  the  next  two  witnesses,  I 
would  like  to  ask  you  to  come  up  together,  Dr.  Bertram  S.  Brown,  who 
is  accompanied  by  Mr.  Hopkins,  and  Mr.  Miller,  who  both  are  asso- 
ciated with  the  American  Bar  Association  and  represent  other  points 
of  view  as  well. 

Gentlemen,  you  may  proceed  and  then  we  will  proceed  with  the 
questioning,  but  I  would  like  you  both  to  present  your  testimony  in 
tandem. 

TESTIMONY  OF  DR.  BERTRAM  S.  BROWN,  DIRECTOR,  NATIONAL 
INSTITUTE  OF  MENTAL  HEALTH,  ACCOMPANIED  BY  ARNOLD  J. 
HOPKINS,  ESQ.,  ASSISTANT  DIRECTOR,  AMERICAN  BAR  ASSOCIA- 
TION  COMMISSION  ON  CORRECTIONAL  FACILITIES  AND  SERVICES 

Dr.  Brown.  Mr.  Chairman,  it  is  a  great  pleasure  to  testify  before  the 
States  of  ^Massachusetts,  Wisconsin,  Illinois,  Maine— if  I  left  anybody 
out,  God  help  me. 

You  may  wonder  why  a  psychiatrist  and  the  Director  of  the  Mental 
Health  Institute  comes  to  be  testifying  as  a  representative  of  the 
Commission  on  Correctional  Facilities  and  Servicesof  the  American 
Bar  Association.  Gov.  Eichard  J.  Hughes,  now  chief  justice  of  the 
New  Jersey  Supreme  Court,  a  friend  and  colleague  for  many  years, 
wanted  to  join  in  the  discussion  of  these  pretrial  diversion  measures 
in  his  capacity,  chairman  of  the  ABA  Corrections  Commission,  but 
because  of  his'new  duties  was  unable  to  and  asked  me  to  represent  the 
commission. 

My  own  career  in  criminal  justice  matters  started  in  Massachusetts 
as  a  young  psychiatrist  in  training.  I  worked  in  Walpole  and  Concord 
Prisons,  as  a  staff  person  in  the  division  of  legal  medicine.  Since  then 
I  have  spent  20  years  in  this  particular  aspect  of  human  suffering  and 
behavior. 

I  have  also  appeared  before  the  Judiciary  Committee  many  times  on 
our  naTTotic  addict  rehabilitation  program  before  Don  Edward  and 
Chuck  Wiggins  and  many  members  of  the  House  Judiciary  Committee. 
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More  specifically,  and  I  think  related  to  the  Federal  leadership  role 
of  this  bill,  I  became  closely  associated  with  Daniel  L.  Skoler  when  he 
was  with  the  Law  Enforcement  Assistance  Administration.  During 
President  Johnson's  days,  we  had  a  program  known  as  the  White 
House  Governors'  Conference,  where  we  flew  around  to  40  of  the  50 
States  on  Air  Force  1,  trying  to  see  what  the  nature  of  the  problems 
were — he,  from  the  LEAA,  and  I,  from  the  National  Institute  of  Men- 
tal Health.  Dan  Skoler  as  you  may  know  is  now  executive  director  of 
the  ABA  Commission  on  Corrections. 

I  might  also  say  accompanying  me  is  INIr.  Arnold  J.  Hopkins.  I  first 
met  Mr,  Hopkins  when  he  was  a  classification  oflicer  at  Patuxent  In- 
stitution for  Defective  Delinquents  in  Maryland.  Mr.  Hopkins  is  as- 
sistant staff  director  of  the  ABA  corrections  program  and  director  of 
the  National  Pretrail  Intervention  Service  Center. 

That  is  a  rather  long  introduction  to  the  statement,  but  I  thought 
between  Father  Drinan  there  and  us,  we  might  not  need  any  lawyers. 

It  is  a  privilege  to  appear  before  this  subcommittee  on  behalf  ot  the 
American  Bar  Association  Commission  on  Correctional  Facilities  and 
Services  in  support  of  legislation  titled,  H.R.  9007  and  S.  798,  author- 
izing pretrial  diversion  alternatives  to  court  processing  of  certain 
criminal  cases.  Joining  me  in  the  discussion  of  legislative  proposals 
H.E.  9007  and  S.  798  is  Arnold  J.  Hopkins,  assistant  staff  director  of 
the  ABA  Commission  on  Correctional  Facilities  and  Services,  who  also 
has  responsibility  for  administration  of  our  National  Pretrial  Inter- 
vention Service  Center. 

It  is  with  interest  that  I  have  observed  the  evolution  and  dynamics 
of  the  early  diversion  concept  from  my  position  as  Director  of  the  Na- 
tional Institute  of  INIental  Health  and  affiliation  with  the  corrections 
reform  program  of  the  American  Bar  Association.  The  intervention 
technique  is  not  regarded  as  a  new  approach.  We  heard  in  1936  in 
terms  of  diversion  from  the  former  witness,  and  you  can  see  it  in  the 
approach  to  mental  health  services.  Mj  close  association  with  the  draft- 
ing and  implementation  phases  of  the  Federal  Community  Mental 
Health  Services  Act  enables  me  to  be  reflective  on  its  contemporary 
application  in  the  context  of  the  criminal  justice  reform  movem.ent. 

H.R.  9007  authorizing  court-sanctioned  community  diversion  place- 
ment procedures  and  the  companion  legislation  S.  798,  the  Community 
Supervision  and  Services  Act,  represent,  in  our  opinion,  progressive 
and  achievable  criminal  justice  objectives.  ^Moreover,  we  sense  that 
many  local  jurisdictions  eagerly  anticipate  the  enactment  of  Federal 
pretrial  diversion  legislation  that  clearly  signals  public  policy  and 
leadership  in  the  pursuit  of  viable  alternatives  to  standard  criminal 
justice  programs  and  practices.  I  mentioned  this  in  my  informal  re- 
marks, and  I  do  not  know  whether  that  has  come  up  before,  but  the  pas- 
sage of  this  legislation,  while  it  may  impact  hundreds  and  thousands 
of  our  cases  in  the  State  courts,  also  sets  a  model  both  practically  and 
symbolically.  Several  community  efforts  demonstrating  local  pretrial 
diversion  alternatives  have  achieved  their  experimental  goals  and  now 
must  consider  the  strategy  and  techniques  by  whicli  project  institution- 
alization— by  which  I  mean  the  legislative  hearing  process — can  suc- 
ceed. As  well,  innovators  persuaded  by  the  record  of  tested  diversion 
programs  seek  guidance  from  the  subcommittee  as  deliberations  on 
the  cited  legislative  proposals  are  undertaken,  thus  enabling  local  gov- 
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ernment  planning  and  program  development  priorities  to  acliieve 
fruition. 

Consequently,  it  is  refreshing  for  me  to  observe  a  visionary  Congress 
engage  its  vast  expertise  in  the  promulgation  of  legislation  in  the  mat- 
ter of  pretrial  diversion.  Such  a  pronouncement  will,  I  submit,  greatly 
facilitate  the  initiation  of  criminal  justice  diversion  to  all  levels  of  gov- 
ernment, thereby  allowing  the  concept  to  achieve  significant  national 
impact.  Thus,  a  unique  intergovernmental  approach  to  the  unnerving 
criminal  recidivism  rate  is  on  the  threshold  of  becoming  a  reality. 

The  ABA  Commission  on  Correctional  Facilities  and  Services  views 
the  two  pretrial  diversion  measures  to  be  examined  by  this  subcommit- 
tee as  important  law  reform  efforts  to  strengthen  the  administration 
and  performance  of  our  criminal  justice  apparatus.  While  recommen- 
dations and  standards  developed  by  authoritative  commissions  abound, 
the  matter  of  their  translation  and  application  to  existing  criminal 
justice  systems  and  services  requires  considerable  stimulation. 

It  is  precisely  this  posture  of  the  criminal  justice  reform  movement 
that  prompted  the  establishment  of  the  ABA  corrections  reform  pro- 
gram. As  you  know,  Mr.  Chairman,  it  was  at  the  behest  of  Chief  Jus- 
tice Warren  E.  Burger  that  we  began  this  effort. 

In  Washington  you  never  know  when  your  subordinate  will  become 
your  boss.  Chief  Judge  Bazelon,  on  the  District  of  Columbia  Appeals 
Court,  had  Justice  Burger  on  his  court,  the  next  day  he  had  Chief 
Justice  Burger  as  his  boss.  Chief  Justice  Burger  has  taken  a  massive 
leadership  role  in  corrections  reform  and  has  continually  been  sup- 
portive of  the  work  of  our  Commission. 

Now  in  its  third  year  of  operation,  the  Commission  has  designed  and 
implemented  a  succession  of  national  action  programs  to  pursue  prom- 
ising correctional  reform  and  offender  treatment  opportunities.  I  share 
the  enthusiasm  of  our  chairman,  Chief  Justice  Kichard  J.  Hughes  of 
the  New  Jersey  Supreme  Court,  and  Commission  colleagues  for  the 
dispatch  and  professionalism  with  which  our  corrections  reform  pro- 
gram has  been  administered.  We  are  also  pleased  with  the  ongoing  sup- 
port we  have  received  from  the  x\BA,  sister  professional  organizations, 
the  corrections  community,  and  the  organized  bar. 

I  profess  a  special  advocacy  and  interest  for  the  work  of  one  Com- 
mission project.  That  is  our  National  Pretrial  Intervention  Service 
Center,  which  I  have  the  good  fortune  of  serving  as  chairman  of  the 
advisory  board.  This  project  best  exemplifies  the  interdisciplinary  ap- 
proach used  by  the  Commission  to  stimulate  change  in  the  corrections 
process.  Its  mission  of  expanding  the  pretrial  diversion  concept  by  as- 
sisting localities  in  planning  and  program  development  efforts  to- 
gether with  the  operation  of  a  national  clearinghouse  service,  has 
provided  excellent  perspective  for  commentary  on  the  tA^o  Federal 
pretrial  diversion  bills. 

Under  a  $153,430  manpower  grant  from  the  U.S.  Department  of 
Labor,  the  Center  was  activated  in  March  1973  to  stimulate  the  estab- 
lishment of  pretrial  intervention  alternatives  to  criminal  adjudication 
modeled  after  the  Labor  Department  funded  experimental  programs 
in  New  York  (INIanhattan  court  employment  project)  and  the  District 
of  Columbia  (Project  Crossroads).  Here  the  emphasis  was  on  man- 
power services  as  a  resource  to  achieve  social  and  economical  stability 
for  selected  criminal     defendants  with  the  expectation  of  reducing 
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rocidivisin  outcomes.  The  success  rate  in  terms  of  diverted  criminal 
careers  was  frratif ving  in  that  successful  participants  of  the  Crossroads 
and  INlanhattan  demonstration  projects  were  two  to  three  times  as 
unlikely  to  reappear  as  otfender  statistics  than  persons  processed 
throurrh  tlie  conventional  criminal  justice  sequence.  We  have  all  sorts 
of  data  whicli  we  ask  to  submit  for  the  record  rather  than  take  time 
in  verbal  testimony. 

In  view  of  the  solid  performance  of  Project  Crossroads  and  the 
Manhattan  court  employment  project,  the  Labor  Department  has  to 
date  in^'ested  $4.2  million  for  support  of  a  cluster  of  second-round 
demonstrations  in  nine  cities  to  further  test  and  analyze  the  pretrial 
intervention  technique.  Reports  from  these  projects  operating  in  Bos- 
ton, Baltimore,  Atlanta,  San  Antonio,  jNIinneapolis,  Cleveland,  and 
the  three  California  cities  of  Hayward,  San  Jose,  and  Santa  Rosa 
suggest  similar  results  in  the  reduction  of  recidivism.  Our  best  esti- 
mate is  that  from  1968  to  date,  upward  of  11,000  persons  have  enrolled 
in  these  pretrial  intervention  projects,  three-quarters  of  the  total 
admissions  have  been  favorably  terminated — that  is,  with  charges  dis- 
missed— and  of  that  number,  approximately  7  percent  have  recidivated 
over  a  o-month  f  ollowup  period.  A  more  detailed  accounting  of  diver- 
tee  characteristics  and  performance  results  appears  in  the  third  annual 
j^rogress  report  on  the  pretrial  intervention  program,  prepared  by  Abt 
Associates  of  Cambridge,  Mass.,  for  the  U.S.  Department  of  Labor — 
March  1973. 

In  statements  of  July  20,  1972,  and  March  27,  1973,  before  the  Sub- 
committee on  National  Penitentiaries,  the  views  of  the  Commission  on 
S.  798  were  presented.  The  ABA  house  of  delegates  approved  the  rec- 
ommendation for  enactment  of  this  legislation  otfered  by  the  section 
of  criminal  law  at  the  midyear  meeting  in  February  1973.  We  were 
heartened  to  learn  that  the  Community  Supervision  and  Sei-vices  Act 
was  unanimously  passed  by  the  U.S.  Senate  on  October  4,  1973,  and 
take  this  opportunity  to  recognize  the  leadership  and  commitment  by 
Senator  Quentin  N.  Burdick  in  that  most  significant  accomplishment. 
The  report  to  accompany  S.  798  prepared  by  the  Senate  Committee  on 
the  Judiciary  has  our  total  endorsement.  I  was  particularly  gratified 
to  note  the  accommodations  made  by  the  Justice  Department  on  issues 
pertaining  to  the  mandatory  guilty  plea.  These  were  apparently  recon- 
ciled by  the  inclusion  of  statutory  language  in  section  2  declarations — 
general  expectation  that  participants  would  accept  responsibility  for 
their  behavior — and  the  requirement  of  confidentiality  of  statements 
made  by  individuals  in  the  diversion  process — section  6(b) — which 
I  might  note  was  the  only  subject  I  did  not  hear  come  up  in  the  ex- 
traordinarily comprehensive  testimony'  of  the  last  witness. 

On  comparative  analysis  of  pretrial  diversion  legislation  proposed 
in  S.  798  and  H.R.  9007,  we  find  no  substantial  substantive  differences 
though  the  former  bill,  it  is  recognized,  represents  a  more  compre- 
hensive and  flexible  legislative  framework.  Legislation  is  an  art  of 
draftsmanship  and  we  view  H.R.  9007  as  a  basic  authorizatoin  for 
diversionary  placement  by  the  U.S.  District  Court  with  procedures 
for  the  disposition,  but  less  detail  on  matters  pertinent  to  administra- 
tion of  services.  Otherwise  the  objectives  of  both  bills  from  our  action 
perspective  are  identical,  including  pertinent  provisions  on  adminis- 
tration and  functional  aspects  of  the  diversionary  placement  authori- 
zation. 
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There  are,  however,  several  salient  provisions  in  S.  798  which  ought 
to  be  commented  upon  on  the  basis  of  our  experience  in  technical  assist- 
ance activities  of  the  ABA  Pretrial  Intervention  Service  Center.  We 
find  a  healthy  variation  in  deferred  prosecution  projects  operating  in 
approximately  20  jurisdictions.  Programmatically,  the  regimen  of 
community  supportive  services  represents  a  mix  of  manpower  and 
counseling  emphasis.  However,  project  variations  exist  in  diversion 
authority,  administering  agency,  intervention  point,  and  operational 
schemes.  The  flexibility  in  design  of  demonstration  models  is  an  im- 
portant factor  to  preserve  so  as  to  allow  for  alternatives  in  service 
agency  selection,  staffing  patterns,  utilization  of  existing  resources, 
and  delivery  of  services  plans  that  are  influenced  by  eligibility  criteria, 
project  site,  financing  options,  and  manpower  availability.  For  these 
reasons  Ave  favor  the  strategy  of  flexibility  in  project  function  and 
resource  utilization  provided  for  in  section  9  of  S.  798.  The  pro- 
posed section  3172  of  H.K.  9007  adds  the  screening,  supervision,  and 
servicing  of  diversionary  placement  cases  to  normal  probation  officer 
functions  and,  in  this  respect,  may  be  unnecessarily  restrictive,  given 
the  A'ariety  of  options  available  within  and  outside  the  criminal  justice 
system  to  perform  these  functions — for  example,  pretrial  release  proj- 
ects established  in  75  cities,  employment  service  agencies,  community 
treatment  groups,  and  so  forth.  Again  from  my  10-year  perspective, 
we  must  be  most  careful  not  to  lock  in  other  elements,  to  allow  for 
new  manpower  and  to  allow  no  one  bureaucracy  to  take  hold  of  an 
important  program,  as  I  think  this  is.  It  may  well  be  that  Federal 
probation  officers  already  have  excessive  caseloads,  as  is  the  case  in 
many  State  agencies,  and  therefore  would  be  unable  to  supervise 
additional  diversion  placements.  In  that  situation,  H.R.  9007  may 
unintentionally  limit  servicing  alternatives  and  thereby  frustrate  the 
full  implementation  or  expansion  of  diversionary  placement  projects. 
There  is  a  cost  factor  in  using  only  probation  officers  to  supervise  and 
service  divertees  that  should  be  considered  vrhich  is  guarded  against 
under  the  staffing  options  proposed  in  the  Community  Supervision 
and  Services  Act.  Paraprofessionals  employed  as  diversion  counselors 
and  job  developers  are  working  effectively  in  most  pretrial  interven- 
tion projects  in  operation  today  and  at  considerably  less  cost  than 
staffing  exclusively  with  professionals.  The  feasibility  of  utilizing 
various  paraprofessionals  has  been  the  subject  of  a  National  Institute 
of  Mental  Health  research  project.  The  results  have  been  so  promising 
that  20  positions  have  been  established  as  a  line  item  in  the  budget,  a 
very  important  advance  in  Federal  manpower  schemes  and  increas- 
ingly replicated  in  Stat«  facilities.  The  utility  of  this  team  approach 
in  legal,  medical  and  educational  services  is  gaining  prominence.  The 
forementioned  stricture  would  seem  to  impair  utilization  of  this  staff- 
ing resource. 

Other  features  included  in  S.  798  that  might  be  provided  for  in 
H.R.  9007  would  be:  (i)  Confidentiality  of  admissions  made  during 
the  diversion  process,  (ii)  periodic  reporting  of  participant  progress 
to  prosecuting  attornev  and  referral  judge,  (iii)  guidelines  for  termi- 
nation of  unsuccessful  diversionary  placements,  and  (iv)  establish- 
ment of  program  advisory  committees  to  provide  oversight  and  policy. 

It  is  our  position  that  as  projects  demonstrate  their  utility,  steps  be 
taken  to  formalize  the  process  and  procedure  for  diversionary  place- 
ment so  as  to  insure  institutionalization  of  the  technique.  We  find  a 
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variety  of  aj)proaches  used  in  the.  sanctionino;  of  pretrial  diversion 
opportunities.  New  Jersey  and  Pennsylvania  have  court  promulgated 
rules  of  procedure,  Massachusetts  has  legislation  pending  in  the  sen- 
ate— S.  1592 — which  prescribes  diversion  procedures  and  adminis- 
trative services,  and  Washington  recently  enacted  subsidy  legislation — 
S.  2-11)1 — which  ])rovide9  State  stipends  to  local  units  of  government 
diverting  defendants  to  community  services  programs  at  $448  per 
referral.  Absent  these  examples,  the  authority  for  conducting  pretrial 
diversion  projects  is  based  on  prosecutorial  discretion  in  the  charging 
function  with  use  of  extrajudicial  and  third-party  custody  arrange- 
ments for  placement  of  adult/juvenile  diversion  cases.  Formalized 
operational  agreements  and  administrative  policies  do  not  exist  for 
many  pretrial  intervention  projects  making  them  vulnerable  to  ac- 
countability inquiries. 

Turning  to  the  legal  issues  in  the  diversionary  process,  a  discussion 
of  certain  fundamental  constitutional  safeguards  appears  in  the  Sen- 
ate Judiciary  Committee  report  on  S.  798  at  pp.  13-16.  Most  promi- 
nent of  the  diversion  legal  issues  is  the  desirability  or  nondesirability 
of  a  mandatoiy  guilty  plea  as  a  condition  precedent  to  participant 
enrollment.  The  ABA  position  on  this  issue  was  eloquently  stated  by 
Keith  Mossman,  Chairman  of  the  section  of  Criminal  Justice  in  Testi- 
mony on  S.  798  before  the  National  Penitentiaries  Subcommittee.  j\Ir. 
Mossman  indicated  the  ABA  was  not  persuaded  that  a  required  plea 
of  guilty  had  rehabilitation  value  and  suggested  this  concept  should 
not  be  vri'itten  into  the  statute.  Chairman  Plughes  responded  in  kind 
via  his  letter  of  February  8, 1973,  to  Senator  Burdick.  S.  798,  as  amend- 
ed, declares  in  section  2  that  divereion  alternatives  tx)  institutionaliza- 
tion be  "m.ade  available  to  persons  accused  of  crime  who  accept  re- 
sponsibility for  their  behavior,"  a  consideration  agreed  to  by  the  Justice 
Department  as  having  the  effect  of  excluding  individuals  who  choose 
to  plea  not  guilty  from  entering  the  diversion  program.  We  find  no 
fault  with  this  provision. 

Other  diversion  legal  aspects  dealing  vritli  (i)  equal  protection 
guarantees  on  eligibility  criteria,  (ii)  nondisclosure  of  defendant  ad- 
missions while  in  a  program,  (iii)  due  process  in  termination  hearings 
for  unsuccessful  partcipants,  and  (iv)  assistance  of  counsel  will  be 
addressed  in  the  forthcoming  technical  assistance  publication  by  our 
National  Pretrial  Intervention  Service  Center. 

One  of  our  functions  is  to  gather  the  best  material  on  the  issues  to 
date  and  that  is  a  forthcoming  publication  that  will  be  of  use  in  think- 
ing through  these  difficult  issues. 

Mr.  Chairman,  our  Commission  is  of  the  mind  that  pretrial  diver- 
sion is  an  idea  whose  time  has  come,  that  has  been  building  at  least 
since  1936,  probably  longer  than  that.  There  exists  persuasive  evidence 
of  the  concept's  viability  in  reducing  criminal  recidivism,  by  enabling 
participants  to  get  into  a  life-style  of  worthwhile  employment  and 
stability  with  the  help  of  manpower  services  and  training.  And,  too, 
the  criminal  justice  system  benefits  through  greater  flexibility  in  its 
operation  ancl  increased  effectiveness  as  a  rehabilitation  vehicle.  The 
community  gains  from  decriminalization  achievements,  as  well  as  from 
improved  employability  and  productivity  of  the  diversion  "graduate." 

Let  me  hasten  to  add  that  pretrial  diversion  is  no  panacea  but  rather 
it  represents  but  one  approach  conceived  to  estop,  or  at  least  slow 
down,  the  revolving  door  of  crime  today. 
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After  careful  study  and  analysis  of  S.  798  and  H.R.  9007,  we  believe 
botli  legislative  proposals  olfer  a  sound  basis  for  introducing  the  pre- 
trial diversion  capability  in  the  U.S.  District  Court  System.  However 
the  conference  committee  comes  out,  we  wish  the  legislation  well. 

[Mr.  Brown's  statement  appears  at  p.  130.] 

Mr.  Kastenmeier.  Thank  you,  Dr.  Brown,  for  that  excellent 
testimony. 

Now  we  would  like  to  go  to  IMr.  Herbert  S.  Miller.  He  is  here  today 
as  chairman  of  the  American  Bar  Association's  Criminal  Justice  Sec- 
tion's Committee  on  Corrections  and  Eehabilitation  of  Offenders. 

We  have  your  statement,  Professor  Miller,  and  you  may — if  you 
care  to  summarize  it,  you  may  do  so.  In  any  event,  we  want  to  hear 
what  you  have  to  say. 

TESTIMONY  OF  HERBERT  S.  MILLER,  ESQ.,  CHAIRMAN  OF  THE 
CRIMINAL  JUSTICE  SECTION,  AMERICAN  BAR  ASSOCIATION 

Mr.  Miller.  I  am  delighted  to  be  here. 

I  will  simply  submit  the  statement  for  the  record  and  simply  high- 
liglit  some  points. 

[jNIr.  Miler's  statement  in  full  appears  at  p.  133.] 

Mr.  Miller.  I  do  not  appear  as  a  representative  of  the  Criminal 
rTustice  Section,  but  as  a  representative  of  the  American  Bar  Associa- 
tion. The  position  accomplished  in  this  testimony  started  out  with  my 
committee  on  corrections  and  rehabilitation.  We  approved  S.  798 
unanimously  at  the  committee  level  with  certain  amendments.  The 
matter  was  thoroughly  discussed  by  the  criminal  justice  section  and 
then  forworded  to  the  house  of  delegates,  and  the  house  of  delegates 
unanimously  approved  the  authority  of  the  criminal  justice  section. 
So  I  am  here  on  behalf  of  the  American  Bar  Association. 

Mr.  Kastenmeier.  You  are  chairman  of  the  Committee  on  Correc- 
tions and  Rehabilitation  of  Offenders. 

Mr.  INIiLLER.  Of  the  criminal  justice  section,  yes,  sir. 

Mr.  Kastenmeier.  But  you  are  speaking  for  the  American  Bar  As- 
sociation as  a  whole. 

Mr.  Miller.  Correct,  Mr.  Chairman. 

I  will  not  go  into  the  fact  that  there  is  simply  no  opposition  to  the 
concept  expressed  in  both  of  these  bills.  I  haven't  heard  any,  and  I 
would  simply  like  to  go  into  some  of  the  issues  that  I  think  are  of  direct 
concern  to  this  committee. 

Probably  we  spent  as  much  time  discussing  the  whole  question  of 
whether  or  not  there  should  be  a  guilty  plea  accompanying  this  legis- 
lation as  any  other  question.  There  was  unanimity  at  my  committee 
level  and  at  the  Criminal  Justice  Council  level  that  there  should  be  no 
requirement  of  a  guiltj^  plea  in  this  legislation,  that  we  were  most 
persuaded  by  one  of  the  members  of  the  council,  who  was  vociferous  to 
iiicluding  this  in  this  legislation.  In  our  opinion  the  plea  negotiation, 
the  process  has  nothing  to  do  with  diversion.  They  are  two  completely 
separate  things  and  should  be  kept  separate. 

This  leads  into  some  other  issues  which  go  to  the  heart  of  what  this 
legislation  hopes  to  accomplish, 

I  think  the  key  difference  between  the  two  bills  is  in  the  prosecutorial 
discretion  that  is  exercised  on  termination  of  diversion  program,  either 
by  dismissing  the  case  or  resuming  criminal  proceedings. 
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This  question  was  discussed  quite  extensively  and  it  was  as^ain  the 
unanimous  feeling  of  my  committee  and  the  section  endorsed  by  the 
ABA  that  the  initiating  process,  the  initiating  of  a  diversion  program 
and  initiating  any  termination  should  be  done  by  the  U.S.  attorney, 
but  that  in  both  instances,  the  institution  of  the  diversion  process  or 
its  termination  should  be  real  oversight  by  the  court,  complete  over- 
sight by  the  court.  It  is'  our  feeling  that  the  discretionary  power 
exercised  by  the  U.S.  attorney  in  this  area  is  quite  different  from 
the  discretionary  power  exercised  in  deciding  to  prosecute  a  cast  to 
begin  with  and  deciding  whether  or  not  to  plead  out  a  case  or  in 
deciding  whether  or  not  to  go  to  trial,  that  this  discretion  is  quite 
difierent,  that  here  there  is  going  to  be  a  program  of  supervision  of 
this  person.  There  are  going  to  be  conditions  laid  upon  this  person  who 
we  still  presume  to  be  innocent,  who  has  not  been  convicted  and  that 
therefore  there  should  be  court  oversight  of  such  conditions. 

We  think  that  S.  798  as  it  now  stands  requires  the  concurrence  of 
the  attorney  for  the  government  before  the  court  can  terminate  either 
by  dismissing  or  resuming  proceedings. 

Mr.  Kailsback.  Can  I  ask  a  question  right  there  ? 

Mr.  Miller.  Yes. 

Mr.  Railsback.  I  am  afraid  you  are  misreading  that  or  I  am  mis- 
reading it.  Talking  about  section  7(b)  of  the  Senate  bill  798  where 
it  says : 

The  committing  officer  within  subsection  (a)  of  this  section  shall  terminate 
such  release  and  the  criminal  proceedings  shall  he  resumed  if  the  attorney  for 
the  Government  finds  such  individual  is  not  fulfilling  his  obligations  under  the 
plan  applicable  to  him  or  the  public  interest  so  requires. 

I  tliink  if  the  prosecuting  attorney  says  without  giving  any  reason 
or  anything  else  ''terminate,"  the  judge  terminates.  It  is  mandatory 
language. 

Mr.  Miller.  I  think  in  terms  of  the  resumption  of  the  prosecution 
that  is  correct.  That  should  remain  basically  with  the  U.S.  attorney. 

Mr.  Railsback.  I  find  it  even  more  peculiar  that  in  this  case  where 
they  terminate  it  is  not  even  required  there  be  any  kind  of  concurrence 
by  the  administrative  head.  They  do  not  provide  for  any  kind  of  rec- 
ommendation from  the  administrative  head.  It  would  seem  more  rea- 
sonable to  leave  some  concurrence  from  the  administrative  head  as  far 
as  termination  is  concerned.  Do  you  see  what  I  mean  ? 

Mr.  Miller.  Both  the  court  and  the  United  States  attorney  are  go- 
ing to  pay  substantial  attention  to  whomever  it  is  supervising  the  per- 
son, whether  the  administrative  head  or  the  probation  officer. 

Mr.  Eailsback.  He  is  not  required  to  in  the  case  of  a  termination 
and  is  required  to  in  the  case  of  a  dismissal.  That  doesn't  make  any 
sense  to  me. 

Mr.  Miller.  I  think  on  the  issue  of  whether  or  not  to  resume  prose- 
cution it  would  be  made  by  the  prosecutor.  I  think  on  the  issue  whether 
to  terminate — one  is  the  termination  to  resume  prosecution  and  the 
other  is  termination  to  dismiss.  There  are  some  differences  there.  In 
the  case  of  the  termination  to  dismiss,  the  court  makes  that  decision 
with  the  concurrence  of  the  prosecutor. 

I  believe  that  the  decision  to  resume  prosecution,  as  the  decision 
to  initiate  prosecution,  is  a  unique  prosecution  function. 

I  would  like  to  very  briefly  discuss  the  other  major  difference  in 
the  two  bills,  and  that  is  in  the  administrative  structure. 
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Perhaps  the  real  major  difference  that  S.  798  provides  for  greater 
flexibility  than  9007.  It  not  only  provides  for  the  administrative  head, 
but  in  section  9  of  S.  798  there  is  provision  to  make  contractual  ar- 
rangements with  the  Federal  probation  office. 

I  might  add  that  the  American  Bar  Association,  in  its  standards 
on  probation,  standards  relating  to  probation,  indicated  that  the  use 
of  the  probation  service  for  early  diversion  programs  would  be  emi- 
nently feasible  and  desirable  in  a  number  of  cases.  The  argument  is 
that  798  provides  greater  flexibility  and  would  not  lock  in  what  is 
still  an  experimental  program  to  one  way  of  providing  supervision. 

I  will  discuss  briefly  and  comment  on  the  whole  question  of  stand- 
ards. The  American  Bar  Association  has  just  completed  a  10-year 
project  on  the  standards  of  the  administration  of  justice,  all  the  way 
from  the  standards  for  the  police  officers.  There  is  a  volume  on  the 
prosecution  and  defense  function  which  provides  extensive  standards 
guiding  prosecutors  and  defense  attorneys  in  the  performance  of  their 
role,  and  it  is  the  American  Bar  Association's  view  that  the  kind  of 
discretions  exercised  should  not  necessarily  be  restricted  but  that 
standards  as  guidelines  to  the  exercise  of  such  discretion  are  not  only 
desirable  but  extremely  necessary,  and  this  would  apply  to  an  early 
diversion  program,  both  as  to  the  initiation  of  an  early  diversion 
program  or  the  termination. 

Mr.  Kastenmeier.  As  a  statutory  matter,  do  you  think  ? 

]Mr.  Miller.  I  think  the  way  w^e  would  approach  it  that  S.  798  in 
the  establishment  of  the  advisory  committees  and  the  requirement  that 
the  Attorney  General  issued  rules  and  regulations  and  policy  state- 
ments together  with  the  advisory  committee  would  provide  a  vehicle 
by  which  standards  could  be  worked  out  and  on  this  committee  a  wide 
variety  of  people  sit.  Defense  attorneys  are  not  allowed  and  if  there  is 
such  a  committee,  they  should  be  included. 

One  other  issue  and  I  will  stop.  The  question  of  the  information  that 
is  gathered  by  an  investigator,  whoever  it  may  be,  and  its  subsequent 
use  in  any  criminal  proceedings,  the  American  Bar  Association  has  a 
standard  on  presentence  investigations  which  is  analogous  to  this 
investigation  which  they  said  should  not  be  instituted  untirguilt,  and  if 
prior  to  guilt  there  are  two  conditions  which  must  be  made.  First,  the 
man  must  consent  to  this  being  started  and  he  must  have  the  advice  of 
counsel.  There  should  be  specific  language  for  the  counsel  to  advise  the 
defendant.  The  second  thing,  the  standard  we  have  adopted  was  that 
that  information  at  that  presentence  investigation  should  in  no  way  be 
used  in  any  further  criminal  proceedings  which  might  determine  guilt. 
The  adoption  of  this  standard  in  legislative  language  would  be  very 
desirable. 

I  think  that  completes  my  statement. 

Mr.  Kastenmeier.  Thank  you  very  much,  Mr.  Miller  and  Dr.  Brown. 

I  regret  only  that  we  do  not  have  more  time  for  colloquies  here  on 
various  aspects  of  it,  but  I  think  both  your  statements  are  superb  and 
added  to  that  of  the  Judicial  Conference  will  serve  as  a  basis  for  our 
moving  on  this  legislation. 

We  appreciate  your  contributions  and  that  of  your  parent 
organization. 

With  that,  and  with  a  vote  up  presently,  the  subcommitte  stands 
adjourned  with  respect  to  legislation  before  it  on  pretrial  diversion. 

[Whereupon,  at  12 :10  p.m.,  the  subcommittee  was  adjourned.] 
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(The  statement  referred  to  at  p.  91  follows :) 

Testimony  of  William  J.  Campbell,  Senior  United  States  District  Judge 

Mr.  Chairman  and  members  of  the  Subcommittee  I  am  pleased  to  have  the 
opportunity  to  comment  on  two  legislative  proposals,  H.R.  9007  and  S.  798,  both 
of  which  would  provide  programs  of  community  supervision  and  services  for  the 
federal  criminal  justice  system. 

Since  1936  the  federal  probation  system  has  cooperated  with  the  Department 
of  Justice  in  the  administration  of  a  limited  program  of  deferred  prosecution 
informally  known  as  the  "Brooklyn  Plan."  I  believe  a  recitation  of  our  experi- 
ence with  tliis  plan  of  deferred  prosecution  will  be  helpful  to  the  Subcommittee 
in  evaluating  the  legislative  proposals. 

In  the  federal  system,  the  U.  S.  attorney  may  hold  in  abeyance  prosecution  of 
a  defendant,  usually  a  juvenile,  contingent  upon  his  good  behavior.  All  legal 
processes  are  suspended  for  a  definite  period  of  time,  generally  not  exceeding 
18  months.  The  United  States  probation  officer  supervises  the  defendant  during 
this  period.  Thereafter  the  prosecutor  either  administratively  closes  the  case 
upon  satisfactory  completion  of  the  definite  term,  or  processes  the  original  com- 
plaint forthwith,  where  there  is  a  subsequent  delinquency. 

This  program  is  restricted  to  those  persons  deemed  amenable  to  such  treat- 
ment. It  is  used  in  only  a  limited  number  of  cases  and  a  high  degree  of  selectivity 
is  exercised  by  the  prosecutor  and  the  probation  ofiicer. 

This  exercise  of  discretion  does  not  turn  on  a  haphazard  first  impression  or 
sympathetic  emotional  reaction.  It  turns  on  a  social  investigation  at  the  source, 
comparable  to  the  presentence  investigation  which  takes  place  after  conviction. 
If  the  investigation  indicates  that  the  degree  of  culpability  of  the  offender  is 
not  too  aggravated  and  there  is  a  realization  on  his  part  of  the  character  of  the 
acts  and  that  they  are  wrong;  if  the  community  influences  are  sufficiently  strong 
in  moral,  ethical  attributes,  and  on  the  basis  of  previous  good  conduct,  deferred 
prosecution  may  be  granted. 

Under  the  provisions  of  18  U.S.C.  5001  the  United  States  attorney  is  author- 
ized to  divert  any  federal  offender  under  21  years  of  age  to  local  authorities  for 
handling.  In  our  opinion  this  is  the  method  of  choice  for  most  offenders  in  this 
age  category.  The  extent  to  which  diversion  is  practiced  is  not  known,  however, 
its  potential  impact  is  considerable.  In  fiscal  year  1970  approximately  5,000 
offenders  under  age  21  were  received  in  federal  courts. 

Deferred  prosecution  is  generally  considered  only  if  diversion  is  not  possible 
or  feasible.  Probation  officers  assist  United  States  attorneys  in  carrying  out 
either  practice. 

history  of  deferred  prosecution 

Deferred  prosecution  can  be  traced  back  to  its  use  by  the  United  States  attor- 
ney for  the  Eastern  District  of  New  York  in  1936.  At  that  time  he  and  the  chief 
probation  officer  were  concerned  with  the  handling  of  juvenile  offenders  and 
were  seeking  a  method  of  avoiding  the  demoralizing  influences  of  the  court  pro- 
cedure for  selected  juvenile  offenders  with  substantial  backgrounds,  good  home 
influences,  and  no  prior  convictions.  The  decision  to  defer  prosecution  was  made 
by  the  United  States  attorney  on  the  basis  of  a  complete  investigation  by  the 
prol)ation  officer. 

The  plan  received  the  strong  endorsement  of  the  court  in  the  Eastern  District 
of  New  York.  The  chief  judge  of  that  district,  Marcus  B.  Campbell,  expressed 
his  support  in  this  way  : 

'•Whether  or  not  a  prosecution  of  a  juvenile  should  or  should  not  ])e  instituted 
is  a  matter  exclusively  within  the  prerogative  of  the  district  attorney — it  is  his 
sole  responsibility.  Our  court  is  concerned  only  when,  by  due  process  of  law.  in 
the  form  of  a  proceeding  in  juvenile  delinquency  a  matter  is  placed  on  the  trial 
calendar  and  moved  for  trial.  Then  and  then  alone  does  it  become  the  responsibil- 
ity of  the  court. 

'•Any  service  which  can  be  consistently  rendered  by  the  Probation  Bureau  of 
the  district  attorney,  as  an  aid  in  determining  the  degree  of  culjmbility  of  an 
alleged  offender,  and  which  does  not  effect  Csic)  the  efficiency  of  the  Probation 
Bureau,  and  which  does  not  encroach  upon  the  prerogatives  of  the  district  attor- 
ney, would  appear  to  be  in  no  way  objectionable."  ^ 


1  Qnntpd   In   "Deferrort   Prosecution  :   Provisional    Release   of  .Tnvenlle    Delinquents,"   by 
Conrad  P.  Printzlein,  Tlie  Federal  Bar  Journal,  VII,  3,  April  1946,  page  281. 
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Between  1936  and  1946  more  than  250  juvenile  oflfenders  in  Brooklyn  were 
handled  by  deferred  prosecution.  Only  two  had  to  be  rei)orted  as  violators  and 
proceeded  against  under  the  Federal  Juvenile  Delinquency  Act.^ 

At  the  October  1946  meeting  of  the  Judicial  Conference  of  Senior  Circut  Judges, 
Mr.  Justice  Tom  C.  Clark,  then  Attorney  General,  called  attention  to  the  serious 
problem  of  juvenile  delinquency.  He  referred  specifically  to  "the  so-called  Brook- 
lyn Plan,"  the  popular  name  for  the  program  in  the  Eastern  District  of  New 
York.  The  attorney  general  told  the  Conference  that  under  the  plan  the  juvenile 
offender,  "if  he  gives  promise  of  being  amenable  to  correction,  is  placed  under 
supervision  directed  by  the  United  States  attorney,  and  prosecution  is  deferred 
and  later  dispen.sed  with  if  the  offender  makes  a  satisfactory  recoi;d."  ^ 

The  attorney  general  re^iuested  the  Conference  to  authorize  the  appointment 
of  a  committee  to  consider  the  problem  of  juvenile  delinquency  and  its  treatment 
in  the  hope  that  a  more  formal,  workable  plan  of  similar  nature  could  be  devised. 

Pursuant  to  resolution  of  the  Conference,  the  Chief  Justice  appointed  the 
Committee  on  Probation  with  Special  Reference  to  Juvenile  Delinquency.  The 
report  of  this  Committee  was  presented  to  the  Judicial  Conference  at  its  Sep- 
tember 1947  session.  The  Conference  accepted  the  report  and  directed  that  it  "be 
circulated  throughout  the  judiciary  as  information,  and  for  purpose  of  discus- 
sion at  the  judicial  conferences  of  the  various  circuits."  *  The  report  pointed  out 
that,  in  the  opinion  of  the  Committee,  the  plan  of  deferred  prosecution  "is  ex- 
tremely valuable,  and  that  the  use  of  it  should  be  encouraged."  ^ 

On  criteria  for  its  use,  the  Committee  had  this  to  say  : 

"Your  Committee  thinks,  for  example,  that  the  plan  should  never  be  used  ex- 
cept for  first  offenders,  and  in  cases  where  there  is  a  reasonably  good  home  back- 
ground, or  adequate  substitute.  Your  Committee  doubts  that  deferred  pro.secu- 
tion  ought  to  be  vised  where  there  is  a  strong  likelihood  that  the  juvenile  has 
sustained  delinquency  traits  and,  although  technically  a  first  offender,  is  actually 
a  recidivist  who  has  been  caught  for  the  first  time."  * 

After  indicating  that  deferred  prosecution  should  be  used  only  for  the  most 
select  offenders  the  Committee  said  : 

"Once  the  decision  to  employ  the  plan  has  been  taken,  this  Committee  sees  no 
objection  whatever  to  supervision  by  the  probation  ofl5cer  of  the  juvenile 
involved.  .  .  . 

"Every  successful  application  of  the  deferred  prosecution  scheme  is  quite  apt 
not  only  to  rehabilitate  the  offender  but  also  to  reduce  the  work  of  government 
agencies,  and,  therefore,  the  expense  of  investigating  and  proseciiting  such  cases. 
To  your  Committee  this  suggests  that  the  government  gets  value  received,  to  put 
the  matter  on  the  lowest  plane,  in  return  for  whatever  time  is  spent  by  the  proba- 
tion otfieer  in  any  sort  of  successful  supervision  of  juvenile  offenders."  ' 

On  the  subject  of  legality,  the  Committee  report  said  : 

"Seemingly,  the  most  patent  flaw  in  the  scheme  of  deferred  prosecution  lies  in 
the  fact  that  it  has  not  specific  sanction  in  any  statute.  It  may.  therefore,  hap- 
pen that  some  prosecutors  will  be  at  first  reluctant  to  use  this  method,  even  in  a 
most  deserving  case.  But  this  defect  in  the  procedure  is  more  apparent  than  real, 
because  any  United  States  attorney  has  the  right  to  decline  prosecution  in  a 
proper  case,  especially  when  the  attorney  general  has  sanctioned  this  course 
after  a  review  of  the  facts.  And  it  seems  doubtful  that  any  statute,  however  care- 
fully worded,  could  ever  be  a  substitute  for  good  judgment  and  competent  admin- 
istration of  the  office  of  prosecutor,  which,  after  all,  are  the  qualities  principally 
involved  in  the  safe  use  of  the  scheme  of  deferred  prosecution."  ^ 

No  statutory  authority  for  supervision  by  probation  officers  of  persons  on  de- 
ferred prosecution  has  been  provided  to  date,  except  in  the  Canal  Zone.'  In  July 


*  Ibifl..   pnsrp  282.    See  also   Prlntzleln,    "Deferred  Prosecution   for   Juvenile   Offenders," 
Fedrral  Probation,  March  1948,  page  17. 

3  Report  of  the  Judicial  Conference  of  Senior  Circuit  Judges,  October  1-4,  1946,  page  4. 

■•  Conference  Report,  page  16. 

^  "Report   of   the   Committee   on   Probation   -with    Special   Reference   to    Juvenile   Delin- 
quency." Federal  Probation,  March  194S,  page  7. 

8  Ibid.,  page  7. 

■=■  Ibid.,  page  7. 

*^  Ibid.,  page  7. 

"  Section  .512.  Title  ?,.  Canal  Zone  Code  (1962)  provides  :  "The  probation  officer  shall  .   . 
perform  such  duties  with  respect  to  unoflScial  probation  as   the  United   States   attorney 
directs.   .  .  ." 
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1940,  however,  prohabation  officers  were  urged  l)y  the  Administrative  Office  to 
lend  tlieir  full  support  to  the  deferred  prosecution  plan  if  it  met  the  approval 
of  the  courts  concerned. 

In  1940  the  Attorney  General  first  urged  United  States  attorneys  to  use  defer- 
red prosecution  in  worthy  cases.  During  succeeding  years  the  plan  has  been 
supported  strongly  by  several  attorneys  general.  The  most  recent  policy  state- 
ment of  the  Department  of  Justice  was  made  on  June  29,  1904,  in  Department 
of  Justice  Memorandum  No.  377  (see  Exhibit  A) . 

In  this  memorandum  the  Assistant  Attorney  General,  Civil  Rights  Division, 
pointed  out  to  United  States  attorneys  that  the  deferred  prosecution  procedure 
is  a  rehabilitative  method  of  major  importance  as  an  alternative  to  the  Federal 
Juvenile  Delinciuency  Act.  As  criteria  for  use  of  the  procedure  the  Department 
said  in  the  memorandum  it  was  requisite  "that  the  violation  of  law  be  relatively 
non-serious;  that  the  juvenile's  previous  behavior  and  background  be  good;  and 
that  the  prosi>ect  for  rehabilitation  be  favorable." 

The  United  States  attorneys  were  asked  to  request  the  probation  ofiicer  to 
make  an  inve.stigation  and  report  to  assist  in  determining  whether  deferred 
prosecution  is  warranted.  The  memorandum  also  pointe<l  out  that  overly  long 
periods  of  sui>en-ision  of  juveniles  selected  for  deferred  prosecution  are  neither 
favored  nor  productive.  It  cautioned  that  "As  a  general  rule  18  months  is  con- 
sidered an  ample  maximum  time,  and  longer  periods  should  not  be  set  except 
in  very  unusual  circumstances." 

In  connection  with  the  use  of  deferred  prosecution  for  offenders  beyond  18 
years  of  age  the  Department  policy  is  stated  in  the  memorandum  as  follows : 
"By  definition,  the  plan  is  not  available  for  use  in  adult  cases.  .  .  .  Departmental 
policy  .  .  .  does  not  object  to  special  consideration  being  given  in  other  ways  tn 
unusual  cases  involving  adult  offenders  under  a  variety  of  circumstances,  but 
the  'Brooklyn  Plan'  itself  should  not  be  extended  to  persons  over  IS  years  of 
age." 

Conditions  of  supervision  were  also  provided  by  the  Department  of  Justice 
in  Juiie  1964.  These  are  attached  to  the  memorandum  (see  Exhibit  B).  The  De- 
partment thus  formalized  conditions  which  had  been  in  informal  use  for  many 
years.  They  are  similar  to  the  conditions  under  which  convicted  persons  are 
granted  probation. 

Supplementing  this  policy  was  a  statement  from  the  Department  of  Justice 
with  reference  to  the  filing  by  probation  officers  of  FBI  flash  notices  on  deferred 
prosecution  cases.  The  flash  notice  to  the  FBI  is  a  fingerprint  notification  re- 
questing that  probation  officers  be  informed  when  a  person  under  super^-ision 
is  arrested  again.  The  policy  of  the  Department  of  Justice  is  this  : 

"We  believe  that  flash  notices  should  not  be  used  in  cases  under  the  Brooklyn 
Plan.  Since  the  flash  notice  could  not  be  used  unless  the  juvenile's  finerprints 
had  been  obtained,  that  is,  unless  he  had  been  arrested,  and  since  it  is  hoped 
that  the  number  of  Brooklyn  Plan  juveniles  who  are  arrested  will  be  kept  to  the 
minimum,  there  would  be  few  juveniles  under  the  Brooklyn  Plan  in  whose  cases 
it  could  be  used.  Further  there  appears  little  actual  neetl  for  the  flash  notice. 
These  youths  are  selected  risks,  and  their  probation  under  recently  announced 
standards  is  to  be  of  short  duration,  capable  of  further  shortening  at  the  dis- 
cretion of  the  United  States  attorney  with  the  advice  and  recommendation  of 
the  probation  officials.  The  percentage  of  juveniles  who  s^ucceed  under  the 
Brooklyn  Plan  is,  as  you  know,  very  high.^" 

STATISTICAL  REVIEW  OF  DEFERRED  PROSECUTION 

Table  1  shows  the  growth  in  the  use  of  deferred  prosecution  supervision  for 
the  10-year  period  1964-1973.  The  number  of  persons  under  deferred  prosecution 
supervision  has  increased  41.4%  during  this  period,  an  average  of  4.1%  a  year. 
During  the  same  period  the  total  number  of  persons  under  court  probation  has 
increased  at  a  comparable  rate,  from  25,542  to  36,327,  or  42.2%. 


1"  Letter  to  Probation  Division  from  Assistant  Attorney  General,  Civil  Rights  Division, 
dated  July  24.  1904.  and  distributed  to  probation  officers  in  Administrative  Office  Memo- 
randum No.  393,  August  13.  1964. 
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TABLE  l.-DEFERRED  PROSECUTIOM  WORKLOAD  FEDERAL  PROBATION  SY3TE.V1,  19S4-73 


Persons  Persons  under 

received  supervision 

for  at  close  of 

supervision  fiscal  year 


1964. 
1965. 
1966. 
1967. 
1968. 
1989. 
1970. 
1971. 
1972. 
1973. 


472 

556 

449 

524 

486 

557 

510 

542 

511 

533 

460 

465 

621 

617 

5S5 

647 

703 

767 

689 

786 

Source:  Annual  report  of  the  Director  of  the  Administrative  Office  of  the  U.S.  Courts. 

Tables  2A  and  2B  demoii.strate  trends  in  the  population  of  persons  under 
deferred  prosecution  supervision.  Table  2B  in  particular  shows  a  trend  toward 
use  of  deferred  prosecution  for  older  defendants.  In  1968  only  3.6%  of  the  persons 
under  supervision  were  25  years  of  age  or  older  at  the  time  received  for  super- 
vision. By  1973  the  proportion  had  climbed  to  10%. 

The  meaning:  of  this  trend  is  not  clear  in  view  of  the  fact  that  the  trend  in  all 
other  classes  of  supervision — magistrate  probation,  parole,  military  parole,  and 
mandatory  release — has  been  toward  a  higher  proportion  of  younger  offenders. 
In  196S.  25.3%  of  the  persons  on  court  probation  were  24  years  of  age  or  under 
when  received  for  supervision.  By  1973  this  proportion  had  increased  to  38.9%. 

TABLE  2A.-PERS0NS  UNDER  DEFERRED  PROSECUTION  SUPERVISION  ON  JUNE  30,  1968, 
AND  JAN.  23,  1973,  SHOWING  AGE  GROUP 


Age  at  time  received  for  suoervision                                                                                   1968 

1973 

■    Total                                                                                         533 

699 

24  and  under                                                                                          - 514 

629 

25  to  39                                                                                          13 

54 

40  and  over                                                                                           -                     6 

16 

TABLE  23.-PERSONS  UNDER  DEFERRED  PROSECUTION  SUPERVISION  ON  JUNE  30,  1968,  AND 
JAN.  23,  1973,  SHOWING  AGE  DISTRIBUTION   BY  PERCENT 

Age  at  time  received  for  supervision                                                                                      1968 

1973 

Total. . 100.0 

100.0 

24  and  under                                                                            -. -  96.4 

90.0 

25to  39 2.5 

7.7 

40  and  over                                                                                  -                   *•  ^ 

2.3 

Source:  Census  of  persons  under  supervision  of  the  Federal  probation  system,  Jan.  23,  1973,  Administrative  Office 
of  the  U.S.  Courts. 

Tables  3A  and  3B  reveal  there  has  been  little  change  in  the  proportion  of 
persons  under  deferred  prosecution  supervision  with  prior  criminal  records.  In 
particular  Table  3B  shows  there  has  been  only  a  small  change  since  1968  in  the 
proportion  of  persons  with  a  previous  record  of  probation  supervision.  The  pro- 
portion of  persons  with  prior  prison  or  jail  records  continues  to  be  less  than  2%. 
By  comparison  in  1973,  22.5%  of  all  persons  on  court  probation  had  a  prior 
record  of  jail  or  prison. 


117 

TABLE  3A.-PERS0NS  UNDER  DEFERRED   PROSECUTION  SUPERVISION   ON  JUNE  30,  19S8,  AND  JAN.  23,  1973, 

SHOWING  PRIOR  CRIIVIINAL  RECORD 

Prior  criminal  record  1968  1973 

Total  under  supervision... 533  639 

Prior  record  not  reported 63  72 

Total  with  prior  record  reported - -  470  627 

No  prior  record  reported _ 411  532 

Total  with  prior  record - 59  95 

Juvenile  record. 9  12 

Probation  record 41  72 

Jail  record 7  6 

Prior  prison  record -- 2  2 

Source:  Census  of  parsons  unJar  suparvision  of  the  Fedaral  probatioi  systen,  Jan.  23, 1973,  Adninistrative  Offioa  of 
the  U.S.  Courts. 

TABLE  3B.— PERSONS  UNDER  DEFERRED  PROSECUTION  SUPERVISION   ON  JUNE  30,  1963,  AND  JAN.  23,  1973  , 
SHOWING  DISTRIBUTION  OF  PRIOR  CRIMINAL  RECORD  BY  PERCENT 

Prior  criminal  record  1968  1973 

Total  with  prior  record  reported 100.0  100.0 

No  prior  record  reported 87.5  84.8 

Total  with  prior  record 12.5  15.2 

Juvenile  record 1.9  1.9 

Probation  record 8. 7  11.5 

Jail  record ..-  1.5  1.4 

Prior  prison  record .4  .3 

Source:  Census  of  persons  under  supervision  of  the  Federal  probation  system,  Jan.  23,  1973,  AdiTiinistrative  Office 
of  the  U.S.  Courts. 

OFFE^'SB 

Tables  4A  and  4B  report  the  offense  for  which  deferred  proseoution  was  granted 
and  trends  since  1968.  A  wide  range  of  offense  categories  are  represented.  The 
offense  category  of  largest  growth  since  196S  is  larcency /theft/interstate  trans- 
portation of  stolen  property.  As  is  true  of  court  probationers  tlie  category  of  auto 
theft  has  .shown  a  substantial  decline,  largely  due  to  a  change  in  prosecution 
policy  that  favors  local  prosecution  rather  than  federal.  Postal  law  violations 
have  dropped.  Most  other  offense  categories  have  remained  stable  or  grown 
modestly. 
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TABLE  4A.— PERSONS  UNDER  DEFERRED  PROSECUTION  SUPERVISION  ON  JUNE  30,  1968,  AND  JAN.  23,  1973, 

SHOWING  MAJOR  OFFENSE 


Offense  1968  1973 


Total,  all  offenses 533  699 


Assault _  _  -  1  10 

Autotheft .  .                                 '  71  14 

Burglary '.".I""."I_1I  21  32 

Counterfeiting 6  13 

Embezzlement l.-.[.l.[.\]\/.[  10  34 

Escape/bail  jumping ._.       .                 _            -----  ^ 

Forgery "  "_'_  42"  68 

Fraud  (otherttian  postal) 4  4 

immigration  laws '_'_'_'  '  _  _  _'  2 

Larceny/theft/l.T.S.P l-[.\l[[[\l\l[[\"\\l\\[[\.\.l  39  " "181 

Liquor  laws .  _  _'       _  _        '      "  28  21 

Marihuana '_".''_"''""-]]''' "~"~]^^]]]".  18  61 

Narcotics,  including  contFolled  substances  (other  than  marihuana) .  1  30 

Postal  laws,  other  than  theft 126  101 

Robbery 1  g 

Selective  Service  Act \\[\[]\\[[ .\ _\ .[  6  4 

Sex  offenses "" "'"'"".I.".^!"  3 

Weapons/firearms __/....'.  3  " 25 

Federal  Regulatory  Laws   (Agriculture,    Federal'  Drug   Administration,    Federal    Labor' 

Standards,  Custom  laws,  Migratory  Bird  Act,  Civil  Rights,  etc.) 26  21 

All  others  not  classified  above 125  70 

Source:  Census  of  Persons,  under  supervision  of  the  Federal  probation  system,  Jan.  23,  1973,  Administrative  Office  of 
the  U.S.  Courts. 

TABLE4B.— PERSONS  UNDER  DEFERRED  PROSECUTION  SUPERVISION  ON  JUNE  30, 1968,  AND  JAN.  23, 1973. SHOWING 

DISTRIBUTION   BY  MAJOR  OFFENSE  BY  PERCENT 

Offense  1968  1973 


Total,  all  offenses 100.0  100.0 

Assault. . 

Auto  theft.. _ l^[[[[\[[WViy"[ 

Burglary 

Counterfeiting l[[[[[[[\[[[[[[\[  [[[[][ 

Embezzlement '."_.-! 

Escape/bail  jumping '"[ 

Forgery _ 

Fraud  (other  than  postal) ^ [l[[m[[[[\"[[\\]\\\[\ 

Immigration  laws.. 

Larceny/theft/l.T.S.P "[[\\lW^'^l\l^l\[\[[\V^ 

Liquor  laws 

Marihuana 

Naicotics,  including  controlled  substances  (other  than  marihuana) 

Postal  laws,  other  than  tfeft 

Robbery 

Selective  Service  Act 

Sex  offenses 

Weapons/firearms 

Federal   Regulatory   Lav^s  (Agriculture,   Federal   Drug  Administration,   Federal  Labor 

Standards,  Custom  laws.  Migratory  Bird  Act,  Civil  Rights,  etc.) 

All  otheis  not  classified  above 

Source:  Census  of  Persons,  under  supervision  of  the  Federal  probation  system,  Jan.  23,  1973,  Administrative  Office  of 
the  U.S.  Courts. 

For  persons  granted  deferred  prosecution  the  only  available  measure  of  effec- 
tiveness is  the  means  by  vrhich  the  person  is  removed  from  supervision.  Table  5 
analyses  removals  from  deferred  prosecution  for  fiscal  years  19()4,  VMS,  1972, 
and  1973,  years  for  vt^hich  comparable  figures  are  available.  The  interesting  col- 
umns are  those  reporting  the  percent  of  persons  removed  for  satisfactory  and 
unsatisfactory  completion  of  supervision.  A  satisfactory  completion  includes 
termination  of  the  period  of  supervision,  early  discharge,  termination  after  exten- 
sion of  the  period  of  supervision,  and  other  causes  such  as  death.  Unsatisfactory 
completion  is  removal  from  supervision  for  failing  to  comply  with  the  terms  of 
deferred  prosecution  and  resumption  of  prosecution. 

Table  5  reveals  that  for  the  4  years  in  question  93  percent  or  more  of  the 
persons  removed  from  deferred  prosecution  completed  their  term  satisfactorily. 
The  successful  completion  rate  has  improved  over  the  years  and  in  fiscal  year 
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1973,  9S.4  percent  of  the  persons  removed  from  supervision  completed  their  term 
successfully.  Eighty-eight  members  of  this  group,  13.6  percent,  were  removed 
from  their  period  of  deferred  prosecution  prior  to  the  full  term  expiration  date. 
How  much  faith  can  be  put  in  these  outcome  figures?  We  believe  very  few 
serious  violations  of  the  conditions  of  supervision  escape  the  probation  officers' 
attention.  Probation  officers  work  closely  with  persons  on  deferred  prosecution 
and  maintain  frequent  contact  with  their  families.  Most  persons  on  deferred 
prosecution  come  from  stable  families  and  probation  oflicers  usually  enjoy  the 
full  cooperation  of  the  family.  The  probation  officers"  intimate  knowledge  of  the 
conununity  and  close  working  relationships  with  local  law  enforcement  are  con- 
vincing evidence  that  probation  officers  become  aware  of  such  violations  as  do 
occur. 

TABLE  5.-PERS0MS  REMOVED  FROM  DEFERRED  PROSECUTION   SUPERVISION    FOR   FISCAL   YEARS   1964,   1968, 

1972,  AND  1973 


Satisfactory 

completion   of 

Unsatisfactory 

completion  of 

Total 

supi 

srvision 

supervision 

Percent  of  total 

1 

Percent 

of  total 

Year 

removed 

Total 

removed 

Total 

removed 

19S4    

402 

376 

93.5 

26 

6.5 

1968 

541 

516 

95.4 

25 

4.6 

1972 

638 

628 

98.4 

10 

1.6 

1973 

657 

647 

98.5 

10 

1.5 

Source:  Division  ol  Information  Systems,  Administrative  Office  of  the  U.S.  Courts. 

NEED    FOR    LEGISLATION 

Given  the  success  record  of  deferred  prosecution  set  forth  above  a  logical  ques- 
tion is,  "What  is  the  need  for  legislation?"  This  need  can  be  described  in  several 
terms.  First  is  the  relatively  modest  number  of  persons  under  deferred  prosecu- 
tion. Deferred  prosecution  represents  only  1.4%  of  the  federal  probation  super- 
vision workload.  Of  a  total  of  54,346  offenders  under  all  forms  of  supervision 
at  the  close  of  fiscal  year  1973,  only  786  persons  were  under  deferred  prosecution 
supervision. 

A  second  factor  is  growth.  W^hile  persons  under  deferred  prosecution  increased 
by  47.2%  from  June  30,  1968  to  June  30,  1973;  persons  on  U.S.  magistrates  pro- 
bation increa.sed  885.5%.  The  magistrate  caseload  has  increa.sed  dramatically 
under  the  new  expanded  legal  authority. 

The  lack  of  clear  legal  authority  for  deferred  prosecution  has  inhibited  its 
growth.  There  are  districts  in  which  the  U.S.  attorney  does  not  use  deferred 
prosecution  l)ecause  the  court  and  the  probation  officer  believe  it  is  a  question- 
able practice  in  the  absence  of  legal  authority. 

More  important  than  legal  authority,  however,  is  the  factor  of  ri.sk.  It  is  obvi- 
ous from  Table  5  that  the  favorable  outcome  rates  suggest  that  deferred  prose- 
cution is  used  selectively,  or  in  other  words,  for  the  '•cream  of  the  crop."  Consul- 
tation with  probation  officers  confirms  that  only  the  best  risks  are  placed  on 
deferred  prosecution. 

Assuming  acceptance  of  the  principle  of  deferred  prosecution,  the  facts  indi- 
cate it  could  be  used  much  more  extensively  than  it  is  at  present.  For  that  to 
take  place,  however,  at  least  2  things  are  needed:  (1)  clear  legal  authority  such 
a.s  H.R.  9007  and  S.  798  would  provide,  and  (2)  a  positive  program  to  deal  with 
the  increased  numbers  of  persons  who  are  currently  excluded  from  consideration 
because  of  the  high  standards  of  the  selection  process. 

The  goal  of  deferred  prosecution  is  to  intervene  as  early  as  possible  following 
an  offense — positive  intervention  with  a  maximum  range  of  resources :  counseling, 
vocational  training,  contract  services,  temporary  housing,  or  whatever  is  needed 
for  the  offender  to  "get  a  new  show  on  the  road." 

Diverting  a  person  to  a  program  of  deferred  prosecution  avoids  the  attendant 
negative  labels  of  judgment,  conviction,  sentence,  jail,  or  prison  that  so  often 
result  in  a  revolving  door  of  recidivism.  A  major  early  effort  at  prevention  of 
additional  crimes  takes  more  resources  in  time,  money,  and  programs  than  are 
currently  available  to  the  federal  probation  system.  These  must  be  provided 
concurrently  with  the  legal  authority  to  act. 
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EXPECTED    IMPACT    OF    LEGISLATION 

The  enactment  of  a  bill  to  provide  an  expanded  program  of  pretrial  diversion 
would  be  a  mandate  from  the  Congress  to  use  deferred  prosecution  for  a  broader 
range  of  offenders.  Many  of  the  offenders  who  now  receive  probation  or  short  term 
jail  sentences  would  be  candidates  for  a  pretrial  diversion  program.  The  pro- 
gram would  provide  the  courts  with  a  major  dispositional  alternative.  Properly 
administered,  a  program  of  deferred  prosecution  should  be  the  offenders'  one  and 
only  experience  with  the  criminal  justice  .system. 

The  federal  probation  sy.stem  has  been  reluctant  to  encourage  expansion  of  any 
plan  of  pretrial  divei'sion  in  the  absence  of  specific  authority  and  especially 
without  adequate  resources  to  do  the  job  right.  Offenders  in  a  program  of  deferred 
prosecution  should  be  placed  in  caseloads  not  exceeding  35  per  probation  officer. 
At  this  ratio  probation  officers  will  provide  intensive  supervision  and  services 
during  the  period  of  the  program  and  the  necessary  surveillance  to  assure  prompt 
action  to  protect  the  community  in  the  event  of  further  violations  of  the  law. 

Execution  of  the  plan  will  also  require  an  adequate  investigative  staff  to 
provide  careful  screening  of  candidates.  Our  experience  with  the  presentence 
investigation  process  leads  us  to  conclude  that  to  make  any  program  or  com- 
munity supervision  of  offenders  work  satisfactorily  there  must  be  scruplous  atten- 
tion to  screening  offenders,  and  placing  only  those  who  meet  carefully  delined 
standards.  To  do  any  less  is  to  invite  failure  of  the  program  and  run  unneces- 
sary risk  for  the  public. 

Information  gathered  by  the  probation  officer  investigating  possible  deferred 
prosecution  could  serve  not  on;y  to  assist  the  U.S.  attorney  and  the  judicial 
officer  but  will  be  available  for  any  presentence  investigation  that  may  subse- 
quently be  made.  Moreover  the  value  of  a  social  investigation  prior  to  prose- 
cution has  proven  itself  many  times.  In  districts  where  pre-sentence  investigation 
prior  to  con^iction  is  the  rule  information  developed  by  the  probation  officer 
has  resulted  in  dismissals  and  referrals  to  mental  hospitals,  medical  facilities, 
vocational  training  programs,  and  social  agencies.  In  summary  while  some  of  the 
investigative  information  may  have  more  than  one  use  there  would  be  a  modest 
increase  in  the  investigative  workload  of  probation  officers. 

ESTIMATED   WORKLOAD 

A  survey  of  ,^0  chief  probation  offices  across  the  United  States  revealed 
estimates  of  the  number  of  cases  per  district  if  H.R.  9007  is  enacted.  As  Table 
0  shows  those  districts  estimate  1,326  persons  under  a  program  of  community 
supervision  and  services.  A  nationwide  total  of  2,000  persons  is  a  safe  projection. 
This  would  be  in  addition  to  those  currently  under  deferred  prosecution  super- 
vision. 

TABLE  6.— ESTIMATE  BY  DISTRICT  OF  PERSONS  UNDER  EXPANDED  DEFERRED  PROSECUTION 


District 

Estimate 

District 

Estimate 

Alabama  (north). 

Arizona 

120 

200 

Michigan  (west) 

Montana 

New  York  (south) 

12 

50 

California  (central) 

120 

20 

12 

California  (south) 

North  Carolina  (mid) 

Oklahoma  (north) 

Oklahoma  (east)... 

Oregon.  _.^ 

Puerto  Rico 

50 

Florida  (north) _. 

.               20 

12 

Florida  (mid) 

150 

20 

Georgia  (north)... 

Georgia  (south) _._ 

84 

3 

20 

75 

Illinois  (north). 

Kentucky  (east) 

103 

6 

South  Carolina 

Texas  (south).. 

Vermont 

20 
6 

Kentucky  (west).. 

63 

6 

Louisiana  (mid).__ 

6 

Wyoming 

Total 

30 

Louisiana  (west) 

100 

Maine 

5 

1  326 

Michigan  (east) 

15 

ESTIMATED    MANPOWER   AND    COSTS 

With  2,000  persons  under  supervision  in  3.5  person  caseloads  the  manpower 
requirement  is  57  positions  in  grade  JSP-9.  These  57  positions  require  6  super- 
visors in  grade  JSP-13  and  30  clerk-stenographers  in  grade  JSP-5. 
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The  cost  figures  follow  : 


57  probatiou  officers  grade  JSP-9  at  $12,167 $693,  519 

6  supervising  probation  officers  grade  JSP-13  at  $20,677 124,  062 

30  clerk-stenographers  grade  JSP-5  at  $8,055 241,  650 

1,  059,  231 
Related  benefits  9% 95,  269 

Subtotal 1, 154,  500 

Miscellaneous  expenses 74,  400 

Furniture  and  equipment  (nonrecurring) 55,  800 

Travel  (57  probation  officers) 57,000 

Pre-employment  investigations    (nonrecurring) 99,800 

Purchase  of  contract  services  $375/ case  ^ 750,000 

Total  2, 191,  500 

1  Contract  services  will  be  needed  for  maximum  effectiveness  of  an  early  intervention 
stratei:j-.  These  services  may  include:  (1)  payment  for  temporary  placement  in  a  croup 
home  or  other  residential/treatment  facility  ;  (2)  short  term  psychiatric  or  family  counsel- 
ing;  (3)  purchase  of  material  necessary  to  obain  employment — required  clothing,  safety 
e(julpnieni  or  tools;  (4)  training  necessary  to  obtain  employment  such  as  a  specialized 
course  in  mechanical  repair  or  heavy  equipment  operation  ;  or  other  services  directly 
related  to  rehabilitation. 

These  93  additional  personnel  are  necessary  to  assure  that  an  expanded  plan 
is  implemented  correctly.  This  is  a  new  program  and  must  be  done  right.  There 
must  be  adequate  staff  for  intensive  supervision  and  a  modest  increase  in  inves- 
tigative duties.  Contract  services  will  be  monitored  carefully  to  insure  delivery 
of  services  and  protect  against  abuses.  If  the  program  gets  a  good  start  we  may 
expect  ready  acceptance  by  all  the  courts  and  rapid  expansion  of  the  number  of 
persons  handled  in  this  manner. 

The  successful  diversion  programs  in  other  jurisdictions  have  been  quality 
programs.  An  expanded  program  in  the  federal  government  can  only  be  success- 
ful if  the  quality  of  services  provided  the  people  in  the  program  remains  at  a 
high  level.  Diversion  is  a  wise  investment  but  it  will  continue  to  be  so  only  as 
diversion  continues  to  represent  the  best  in  services  to  individuals. 

ACTIONS    OF    THE    JUDICIAL    CONFERENCE 

On  several  recent  occasions  the  Judicial  Conference  of  the  United  States  has 
made  an  expression  of  views  concerning  plans  of  pretrial  diversion  such  as  H.R. 
9007  and  S.  798  provide.  At  the  meeting  October  28-29,  1971,  the  Conference 
considered  two  bills  on  speedy  trial  legislation  referred  by  the  House  Judicial 
Committee,  H.R.  604.5  and  H.R.  7108,  92nd  Congress.  While  the  Conference  ap- 
proved the  objectives  of  Title  II  of  H.R.  6045  and  Title  III  of  H.R.  7108,  it  took 
the  position  that  the  services  which  should  be  perfonned  through  pretrial  agencies 
as  provided  in  the  bills  could  be  more  effectively  performed  and  administered 
through  the  i)robation  officers  of  each  court  provided  Congress  furnishes  the 
necesj^ary  funding  for  the  additional  probation  officers  needed  to  render  these 
sen-ices  and  also  provided  that  the  operation  and  contracting  for  the  operation 
of  .such  facilities  as  halfway  houses  or  community  treatment  centers  are  made 
executive  functions  to  be  performed  by  an  executive  branch  agency." 

At  the  meeting  April  5-6,  1973.  the  Conference  approved  in  principle  S.  798 
wliich  provides  that  a  committing  officer  on  recommendation  of  the  attorney 
for  the  govenmient  may  release  a  person  chargeti  with  an  offense  against  the 
United  States  by  diverting  him  to  a  voluntary  program  of  community  supervi- 
sion and  services.  At  that  time  S.  798  made  no  reference  to  performance  of  this 
function  by  U.S.  probation  officers.  The  Conference  expressed  the  view  that  the 
federal  probation  system  should  be  designated  as  tlie  agency  to  provide  the  pro- 
grams of  supervision  and  services  rather  than  an  agency  of  the  Department  of 
Ju.^tice  and  that  the  Congress  should  authorize  sufficient  funds  for  the  federal 
probation  system  to  provide  these  services.  The  Conference  further  recommende<l 
that  Section  3(4)  of  the  proposed  bill  be  amended  so  as  to  define  "committing 
officer"'  as  any  judge  or  magistrate  "in  any  case  in  which  he  has  potential  trial 

"Report  of  Proceedings  of  the  Judicial  Conference  of  the  United  States,  October  28-29, 
19(  1,  p.  30. 
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jurisdiction  or  iu  any  case  which  has  been  assigned  to  him  by  the  court  for  such 
lJUii»ose."  " 

On  September  13-14,  1973,  the  Conference  approved  a  draft  bill  to  amend 
Section  3401  of  Title  18,  U.S.  Code,  to  authorize  a  U.S.  magistrate  to  place  a 
defendant  in  a  minor  case  on  probation  prior  to  conviction.  The  decision  to  in- 
voke this  authority  would  be  discretionary  with  the  magistrate,  and  the  consent 
of  both  the  United  States  and  defendant  would  be  required.  The  authority  grant- 
ed would  be  specifically  limited  to  those  cases  within  the  magistrate's  own  trial 
jurisdiction,  and  the  probationary  term  would  be  limited  to  IS  months. 

All  these  actions  should  be  taken  as  consistent  with  each  other  and  as 
consistent  support  in  principle  of  the  concept  of  pretrial  diversion  as  embodied 
in  H.R.  90O7  and  S.  798. 

With  particular  reference  to  H.R.  9007,  the  chairman  of  the  House  Judiciary 
Committee  has  been  advised  by  the  Administrative  Office  of  the  United  States 
Courts  that  the  bill  includes  the  changes  recommended  by  the  Conference  in 
April  1973.  Specifically  this  bill  provides  that  the  program  of  community  super- 
vision and  ser\aces  be  performed  by  the  U.S.  probation  officers. 

PROCEDURAL     CONSIDERATIONS 

The  following  comments  relate  to  aspects  of  H.R.  9007  the  Subcommittee  may 
wish  to  consider. 

Section  3171  of  the  bill  indicates  that  the  court  may  phice  an  individual 
charged  with  a  criminal  offense  under  commimity  supeiwision  "at  the  earliest 
practicable  time."  Presumably  this  means  the  individual  could  appear  in  response 
to  a  summons  after  a  complaint  had  been  filed.  This  raises  the  question  of  the 
role  to  be  played  by  counsel  in  these  proceedings.  In  many  instances  this  plan 
may  be  used  for  juveniles,  as  the  Brooklyn  Plan  is  now.  While  Brooklyn  Plan 
procedure  is  relatively  unstructured,  the  Subcommittee  should  consider  whether 
tlie  law  needs  to  conform  to  the  Supreme  Court  decision  In  re  Gault  387  U.S.  1 
(May  15,  1967)  which  calls  for  representation  by  counsel  for  juvenile  defendants. 
The  second  stage  of  that  question  is  whether  counsel  should  be  provided  for  all 
defendants  regardless  of  age. 

The  Subcommittee  should  also  consider  whether  parents  or  guardians  of  a 
juvenile  defendant  must  consent  in  writing  to  the  conditions  of  the  plan  of 
release.  Another  consideration  is  whether  the  defendant  and  counsel  should 
make  such  written  agreement. 

Another  point  to  be  considered  in  this  regard  is  whether  U.S.  magistrates 
may  hear  these  cases  and  release  persons  to  a  plan  of  community  supervision 
and  services.  Our  interpretation  of  the  bill  is  that  presently  the  matter  is  in 
doubt.  The  Subcommittee  may  wish  to  consider  whether  magistrates  should 
be  authorized  to  act  under  the  proposed  statute.  Such  authorization  would 
guarantee  use  of  the  plan  at  the  earliest  possible  stage  of  the  criminal 
proceedings. 

Hearings  on  S.  798  raised  the  question  of  the  need  in  the  statute  for  specific 
criteria  of  eligibility.  H.R.  9007  leaves  to  the  authorities  involved  the  determina- 
tion of  who  is  eligible  to  participate.  There  can  be  no  substitute  for  careful 
judgment  and  sound  discretion,  exercised  on  a  case  by  case  basis  and  with  the 
benefit  of  a  thorough  background  investigation.  The  history  of  the  Brooklyn 
Plan  shows  that  these  kinds  of  selections  can  be  made.  The  Brooklyn  Plan  has 
been  used  for  highly  selected  cases  under  carefully  regulated  circumstances. 
While  the  plan  of  community  supervision  and  services  should  expand  its  con- 
sideration to  a  broader  range  of  eligible  subjects,  careful  selection  must  still 
be  exercised. 

The  Subcommittee  may  wish  the  legislative  history  to  reflect  whether  the 
judge  or  magistrate  that  heard  the  diversion  proceeding  may  try  the  case  if 
diversion  fails.  Another  issue  that  needs  policy  guidance  is  whether  extra- 
judicial statements  by  the  defendant  may  be  used  if  the  case  ultimately  goes 
to  trial.  Finally  the  courts  would  like  guidance  from  the  legislative  history  as 
to  how  violators  should  be  retaken. 

Consideration  needs  to  be  given  to  the  records  that  will  be  kept  when  the  plan 
of  commimity  supervision  and  services  terminates  successfully.  The  effect  of  such 
records  on  any  subsequent  prosecution  is  also  an  issue  in  which  the  legislative 
history  can  be  helpful  to  the  court.  The  Subcommittee  may  wish  to  consider  the 
possibility  of  expunction  procedures  similar  to  those  set  forth  for  first  time 


^  Conference  report,  p.  25. 
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offenders  under  Title  21,  U.S.  Code.  Section  844.  Judicial  interest  in  this  issue 
stems  from  the  fact  that  most  current  forms  of  post-conviction  relief — pardon 
and  setting  aside  the  conviction — offer  little  surcease  from  the  disabilities  of 
conviction.  In  too  many  instances  the  stigma  remains. 

CONCLUSION 

The  Subcommittee  has  placed  two  questions  :  (1)  Is  there  need  for  an  expanded 
plan  for  deferred  prosecution,  specilically  authorized  by  law  and  funded  at  a 
level  to  provide  a  broad  range  of  intervention  and  supportive  programs;  and 
(2)  What  are  the  relative  merits  of  the  two  bills  under  consideration,  H.R. 
9007  and  S.  798? 

To  the  first  question  the  answer  is  an  emphatic  yes.  There  is  a  need  for  legis- 
lation and  an  expanded  program.  This  statement  should  stand  as  suppoji-t  tor 
that  proposition. 

The  second  question  is  more  difficult.  Both  bills  will  provide  an  expanded  and 
adequately  staffed  program  of  deferred  prosecution.  In  both  instances  the  result 
will  be  greatly  improved  intervention  strategies,  allowing  professionals  to  move 
in  early  and  head  off  a  potential  career  in  crime. 

There  is  a  constraint  operating  on  anyone  who  would  argue  against  S.  798. 
Persons  concerned  at  all  with  improvement  in  criminal  justice  are  cautious  to 
exiiress  any  criticism  of  the  work  of  the  Senate  Subcommittee  on  National  Peni- 
tentiaries. Their  pioneering  effort  in  the  field  of  deferred  prosecution  is  just 
one  example  of  the  many  instances  that  Subcommittee  has  shown  abiding  inter- 
est in  criminal  justice  reform. 

The  Judicial  Conference  has  concluded  that  the  proposed  programs  of  deferred 
prosecution  should  be  operated  by  the  U.S.  probation  system.  If  there  can  be 
any  criticism  of  S.  798  it  is  that  the  bill  may  not  go  far  enough  in  making 
deferred  prosecution  an  affirmative  responsibility  of  the  probation  system.  With- 
out gainsaying  any  of  the  provisions  of  S.  798,  H.R.  9007  does  clearly  assign 
the  responsibility  where  it  belongs. 

The  jirobation  system  is  the  logical  home  for  deferred  prosecution.  All  but 
one  of  the  kinds  of  functions  proposed  in  H.R.  8007  now  are  performed  by 
probation  officers.  Tliey  collect,  verify,  and  report  information  on  offenders ; 
thev  review  and  modify  reports  and  recommendations ;  they  recommend  to  judges 
and  magistrates  appropriate  conditions  for  the  release  of  offenders;  they  super- 
vise persons  released  by  judicial  authority ;  they  inform  the  courts  of  apparent 
violations  of  release  conditions ;  they  utilize  the  services,  personnel,  and  facili- 
ties of  other  agencies,  public  and  private,  instrumental  to  the  reintegration  of 
offenders  into  law  abiding  society ;  they  advise  the  courts  of  availability  and 
capacity  of  these  agencies ;  and  they  assist  persons  placed  under  supervision  in 
the  community  in  securing  employment  and  medical,  legal,  and  .social  services  as 
necessary. 

Probation  officers  do  not  operate  or  contract  for  the  operation  of  facilities 
such  as  addict  and  alcoholic  treatment  centers,  or  private  home  placements,  nor 
should  they.  As  indicated  above  the  Judicial  Conference  has  expressed  the  view 
that  these  are  executive  functions  and  should  be  performed  by  an  executive 
branch  agency. 

H.R.  9007  clearly  intends  that  probation  officers  would  have  available  the 
authority  and  the  funds  to  purchase  services  for  a  broad  range  of  needs.  Experi- 
ence has  demon.strated  time  and  again  that  many  avenues  open  to  ordinary 
citizens  are  closed  to  offenders.  Resources  that  are  necessary  and  should  be 
available  to  facilitate  the  offender's  readjustment  to  a  law  abiding  life  are 
denied  to  the  very  person  that  needs  them  most.  Asking,  even  demanding,  that 
other  agencies — ^public  and  private — fulfill  their  responsibilities  to  offenders 
has  met  with  little  success.  For  corrections  the  best  way  to  deal  with  this  subtle 
discrimination  is  to  pay  for  the  needed  services.  Any  program  of  early  and 
intensive  intervention  to  prevent  criminal  careers  must  be  able  to  purchase 
contract  services  where  these  are  lacking  or  unavailable  to  offenders.  These 
services  may  meet  a  broad  range  of  offender  needs :  shelter,  psychiatric  or 
psychological  problems,  employment,  training,  medical  services,  etc.  Unfortu- 
nately, the  Judicial  Conference  has  not  made  an  expression  of  views  on  this 
aspect  of  the  legislative  proposal.  Therefore,  I  am  unable  to  make  an  official 
comment  on  its  merits. 

Because  probation  officers  now  are  engaged  in  functions  analogous  to  those 
proposed  for  the  plan  of  community  supervision  and  services  it  is  logical  that 
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they  should  assume  this  further  role.  The  record  of  the  probation  system  is 
good.  Under  the  already  existing  Brooklyn  Plan  of  deferred  prosecution  the 
probation  system  has  demonstrated  the  ability  to  (1)  obtain  protection  for  the 
community  identical  to  that  alforded  when  the  accused  is  prosecuted  and  placed 
on  probation,  and  (2)  simultaneously  turn  a  substantial  number  of  offenders 
away  from  further  contact  with  the  criminal  justice  system. 

The  time  for  expansion  of  this  proven  function  is  here.  In  proposing  an  ex- 
panded plan  of  deferred  prosecution  the  Subcommittee  has  already  dealt  with  the 
one  i"eal  danger — the  likelihood  that  deferred  prosecution  will  be  expanded  with- 
out advance  provision  for  adequate  additional  manpower.  That  would  be  a  trag- 
edy. It  is  heartening  to  see  that  H.R.  9007  anticipates  this  danger  and  makes  it 
clear  that  the  probation  system  cannot  assume  the  added  reponsibilities  until 
funds  for  the  purpose  are  appropriated. 

Appendix 

As  part  of  the  previously  mentioned  sample  of  50  probation  offices  the  Probation 
Division  of  the  Administrative  Office  solicited  the  reactions  of  probation  officers 
to  H.R.  9007.  Selected  exceri>ts  from  these  reactions  follovr,  as  well  as  several 
accounts  of  probation  officer  experience  in  supervising  persons  released  under 
the  Brooklyn  Plan. 

Quotes  from  various  probation  officers  are  as  follows : 

1.  William  R.  Hays,  Chief  Probation  Officer,  Louisiana,  Western 

"Let  me  say  that  I  wholeheartedly  approve  of  H.R.  9007  since  it  can  be  a  most 
effective  tool  for  tlie  non-criminally  oriented  situational  offender." 

2.  O.  Leon  Garber,  Chief  Probation  Officer,  North  Carolina,  Middle 

"I  particularly  like  the  provision  in  the  Bill  that  it  will  cover  anyone,  regardless 
of  age.  Certainly  there  are  some  offenders  in  later  years  of  life  who  get  involved 
in  a  relatively  minor  offense  for  the  first  time,  and  probably  their  reputation  is 
more  valuable  to  them  often  times  than  that  of  a  young  person  who  does  not 
i-ealize  the  value  of  reputation  and  the  stigma  which  goes  along  with  a  felony 
conviction. 

"It  is  my  feeling  that  an  initial  period  of  supervision  of  one  year  to  eighteen 
months  would  be  proper,  and  more  flexible  so  that  early  termination  could  be 
accomplished  at  any  time." 

3.  Stanley  K.  Kellogg,  U.S.  Probation  Officer,  California,  Central 

"The  writer  has  supervised  and  has  been  a  firm  believer  in  Deferred  Prosecu- 
tion (Brooklyn  Plan)  for  the  past  25  years.  It  is  the  writer's  firm  opinion  that 
Deferred  Prosecution  could  be  used  to  a  much  greater  extent  if  the  legislation 
is  passed  extending  the  plan,  regardless  of  age,  to  all  defendants  meeting  certain 
criteria.  Deferred  Prosecution  would  be  an  immense  saving  in  money,  time  for  the 
courts,  as  well  as  preserving  human  dignity  in  handling  and  supervising  individ- 
uals through  local  community  resources  and  treating  specified  problems." 

4.  Ralph  K.  Kistner,  Supervising  Probation  Officer,  New  York,  Eastern 

"I  believe  the  period  of  supervision,  as  reflected  in  Section  3173  of  three  months, 
with  a  possible  extension  of  a  further  nine  months,  is  far  too  brief  a  period  of 
time  to  make  an  adequate  evaluation  or  to  formulate  and  implement  a  rehabilita- 
tive program.  A  period  of  18  months  would  be  more  realistic,  with  the  stipulation 
that  if  prior  to  the  IS  months  the  defendant  has  shown  himself  to  be  a  law- 
abiding  individual,  he  could  be  discharged  prior  to  that  time.  I  feel  this  is  a  very 
worthy  program  and  we  should  get  fully  involved  in  its  proper  enactment." 

5.  .Tohn  T.  Connolly,  Chief  Probation  Officer,  New  York,  Southern 

"I  am  pleased  to  learn  that  this  technique  which  we  have  long  believed  in  and 
had  success  with  is  being  extended  to  include  adults  as  well  as  juveniles.'' 

Probation  officer  experience  supervising  persons  released  under  the  Rrnoldyn 
Plan  is  described  in  the  following  paragraphs.  Names  of  defendants  have  been 
changed  to  disguise  their  identity. 

Case  No.  1 

Mr.  Kellven  is  now  an  attorney-at-law.  When  21,  in  his  senior  year  at 

University,  he  was  also  employed  as  a  mail  clerk  for  the 

Bank.  In  November  1966,  he  stole  ten  rolls  ($10  per  roll) 


of  quarters  from  a  tellers  cage.  The  shortage  was  discovered  the  following  day. 
W^hen  confronted  about  this  since  he  had  been  observed  in  the  cage,  he  denied 


125 

any  knowledge  of  the  matter.  However,  later  he  submitted  a  letter  of  resignation 
with  a  check  for  $100  admitting  the  theft. 

Kellven  was  placed  on  probation  under  deferred  prosecution  for  fifteen  months 

in  March  1967.  He  graduated  from University  and  entered 

University  Law  School.  He  completed  his  probation  supervision 


successfully  in  June  1968.  Subsequently,  he  obtained  his  law  degree,  passed  the 
Bar.  and  currently  enjoys  a  successful  law  practice. 

John  E.  Hornbekger, 
Supervising  Probation  Officer, 

Middle  District  of  Florida. 
Case  No.  2 

In  ^lay  1969,  Alice  Barron  received  six  months  deferred  prosecution  super- 
vision resulting  from  her  theft  as  a  postal  employee.  While  serving  as  a  postal 
clerk,  she  issued  two  money  orders  out  of  sequence  for  her  own  personal  use. 
One  money  order  was  for  $100.00  and  the  other  one  was  for  $58.00.  She  did  not 
pay  for  the  $100.00  money  order  but  did  pay  for  the  $58.00  money  order,  about 
two  months  after  she  had  issued  it  for  herself.  When  questioned  by  the  United 
States  Postal  Inspectors,  she  did  admit  responsibility  for  her  actions.  She  had 
no  prior  arrest  record. 

Alice  was  29,  divorced,  and  living  alone.  She  had  completed  two  years  with 
the  United  States  Navy  and  had  received  an  Honorable  Discharge  from  the  — 

Naval  Hospital,  where  she  had  completed  almost  two  years  of  a 

three  year  Nurses  Training  Program.   Her  recommendations  from   the  2\^ava] 
Hospital  were  very  good. 

When  she  was  referred  to  the  Probation  Ofiice  for  the  investigative  report,  she 
was  very  depressed  and  discouraged.  Since  being  discharged  from  the  United 
States  Navy,  she  had  been  employed  in  various  factory  employment  and  with 
the  U.S.  Post  OflSce  for  about  two  years.  She  had  made  an  application  for  welfare 
assistance.  We  discovered  she  really  wanted  to  complete  her  nursing  program  and 
was  eligible  for  GI  benefits  to  complete  her  education.  On  one  occasion,  v\-e 
drove  her  to Junior  College  and  met  with  her  and  a  school  coun- 
selor. She  was  accepted  as  a  student  and  she  began  her  studies  in  February  1969. 
■  She  was  happy  and  worked  hard.  In  June  19G9,  she  was  elected  by  her  fellow 
students  to  President  of  the  Nursing  Activities.  She  also  worked  part-time  at  the 

school  and  her  income  supplemented  the  GI  benefits.  She  graduated  from ■ 

—  Junior  College  and  became  a  licensed  Registered  Nurse  in  June  1970.  Slie 


did  continue  her  education  and  is  now  teaching  nursing  courses. 

Alice  was  an  intelligent  and  aggressive  young  lady  but  had  lost  interest  in 
achieving  worthwhile  goals  at  the  time  she  was  referred  to  the  Probation  Office. 
She  responded  well  to  counseling  and  had  the  ability  and  drive  to  achieve  her 
goals.  If  she  had  not  had  the  opportunity  of  deferred  prosecution,  her  future 
might  have  been  different.  A  formal  arrest  record  could  have  created  problems 
vrhen  she  became  a  licensed  registered  nurse  and  later  certified  as  a  teacher. 
She  was  basically  a  law-abiding  young  lady  but  had  committed  an  offense  and 
the  manner  in  which  her  case  was  handled  was  a  big  asset  in  her  later  success. 

Anne  T.  O'Neil, 
U.S.  Probation  Officer, 

Chicago,  Illinois. 
Case  No.  3 

In  November  1967,  Hawkins  and  Dunster  were  arrested  by  the 

City  Police  in  possession  of  a  car  that  had  been  stolen  in  an  adjoining  state. 
Hawkins  was  16  years  old  at  the  time  and  Dunster  was  17.  Investigation  re- 
vealed that  these  two  young  men  were  immature  and,  in  fact,  were  in  the  sixth 
grade  at  the  time  of  the  theft.  They  had  seen  a  drunken  man  get  out  of  his  car, 
go  into  a  tavern,  leave  the  keys  in  the  car,  and  they  decided  to  take  the  car  for 
a  ride.  They  crossed  the  mountain  from  Virginia  into  Kentucky,  got  lost,  and 
asked  several  people  how  to  get  back  home.  When  they  were  trying  to  get  back 
home,  they  went  up  a  one-way  street  the  wrong  way  and  were  stopped  by  the 
City  Police,  and  readily  admitted  they  had  taken  the  car.  Diversion  was  at- 
tempted, but  as  their  home  county  had  no  supervising  juvenile  oflScer,  it  was  felt 
the  best  method  of  treatment  was  under  deferred  prosecution  and  supervision 
by  a  U.S.  probation  officer.  They  were  placed  on  deferred  prosecution  for  1  year. 
Both  these  boys  returned  to  school,  made  a  good  adjustment,  and  the  charges 
against  them  were  dismissed  in  April  1969. 

O.  Allen  Wills, 
U.S.  Probation  Officer, 
Eastern  District  of  Kentucky. 

30-202 — 74 9 
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Case  No.  4 

In  June  1972,  the  United  States  attorney's  office  referred  Ben  Smith  to  the 
probation  office  as  a  candidate  to  be  considered  for  deferred  prosecution.  The 
usual  investigation  was  requested  to  determine  if  Mr.  Smith  was  a  fit  subject 
for  such  handling.  Investigation  disclosed  that  on  January  4,  1972,  the  Bank  of 
Cliicago  deposited  a  registered  letter  which  contained  two  Bank  Americards.  The 
letter  was  assigned  to  be  delivered  by  substitute  carrier  Smith.  The  letter  was 
not  delivered  and  Smith  was  questioned.  During  the  interview,  he  admitted  forg- 
ing the  signature  on  the  delivery  receipt  for  the  registered  letter,  taking  the  two 
cards  from  the  letter,  affixing  the  signature  of  John  Doell  on  one  card  and  using 
the  card  to  purchase  a  stero  component  set.  He  stated  that  he  then  gave  the 
component  set  and  the  two  cards  to  a  lifelong  friend.  He  denied  using  the  cards 
for  any  other  purchases. 

During  the  course  of  the  first  year  of  deferred  prosecution  Mr.  Smith  married 
and  has  assumed  responsibility  of  supporting  a  wife.  He  has  maintained  accept- 
abile  and  regular  employment.  For  a  long  period  of  time  he  worked  for  the  Model 

Cities  Program  teaching  three  days  a  week  at  the School  on  the 

West  Side  of  Chicago. 

It  appears  that  Mr.  Smith's  overall  community  adjustment  has  been  good  and 
the  prognosis  for  a  continued  acceptable  way  of  life  seems  good.  Mr.  Smith  ma- 
tured during  his  many  conferences  with  the  probation  officer.  He  is  still  enrolled 

at  University  obtaining  credits  and  is  hopeful  of  entering  law 

school  in  the  near  future. 

Henry  J.  Ratcliffe, 

U.S.  Probation  Officer, 
Northern  District  of  Illinois. 
Case  No.  5 

In  August  1966,  the  United  States  attorney's  office  placed  Alvin  Banks  on 
deferred  prosecution  supervision  for  a  period  of  eighteen  months.  Banks  had  been 
arrested  for  theft  of  Government  property.  Specifically,  the  offense  involved  the 
defendant's  entering  a  building  at  Fort  Sheridan,  Illinois,  which  contained  ex- 
plosives. He  took  from  the  building  a  hand  grenade  and  a  block  of  TNT.  He  indi- 
cated at  tlie  time  of  the  arrest  that  he  wanted  these  explosives  to  "have  some 
fun  with." 

Mr.  Banks  at  the  time  of  the  arrest  was  19  years  of  age.  He  came  from  an 
aliove-average  background.  Both  his  parents  were  college  graduates  and  he  grew 
up  in  the ,  Illinois,  area,  an  above-average  suburban  community. 

During  the  period  of  deferred  prosecution  supervision,  Alvin  was  encouraged 
to  return  to  school  and  to  seek  part-time  employment.  He  had  a  military  obliga- 
tion to  fulfill.  He  enlisted  in  the  Air  Force  Reserves  and  attended  weekly  meet- 
ings. He  was  called  to  active  service  for  a  period  of  six  months  at  a  U.S.  Air 
Force  installation  in  Texas.  During  the  period  of  active  duty,  he  continued  his 
college  by  correspondence  courses. 

His  relationship  with  his  parents  became  better  as  time  passed,  he  seemed 
less  rebellious,  and  in  view  of  the  stability  shown  by  his  continuing  in  school 
and  having  served  in  the  armed  services,  he  seemed  less  anxious  and  insecure. 

At  the  time  of  the  expiration  date  in  April  of  1968,  Alvin  was  still  enrolled 
in  school  and  was  to  receive  his  B.A.  degree  in  June  of  1968.  He  was  planning  on 
entering  his  father's  organization  working  full  time  in  the  sales  division.  He 
was  completing  his  Air  Force  Reserves  training  and  hoped  to  be  commissioned  a 
Reserve  Officer. 

Richard  Ferme, 
U.S!.  Prohation  Officer. 
Northern  District  of  Illinois. 
Case  No.  6 

Nineteen-year-old    Fred    B.    Lenon,    in    1966    a    student    at    the    University 

of ,  obtained  a  counterfeit  Selective  Service  card  to  misrepresent 

his  age  (as  being  older  than  his  true  age)  so  that  he  might  gain  admission  to 
establishments  selling  beer.  In  September  1966,  the  United  States  attorney  at 
Gainesville,  Florida,  placed  Lenon  on  deferred  prosecution  probation  for  36 
months.  His  ease  was  transferred  to  the  U.S.  probation  officer  at  Tampa,  Florida, 
his  home  city.  He  made  a  satisfactory  adjustment  causing  the  chief  U.S.  pi-oba- 
tion  officer  to  recommend  early  termination.  The  U.S.  attorney  released  him  from 
probation  some  20  months  later. 
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Lenon  subsequently  srJ'fluated  from  the  University  of  in  ac- 
counting and  was  not  barred  from  qualifying  to  take  the  Florida  Certified  Public 
Accountants  examination. 

Had  Lenon  been  processed  in  the  traditional  criminal  manner  he  probably 
would  have  been  barred  from  the  examination. 

Robert  F.  Evans, 
Chief  Probation  Officer, 

Tampa,  Florida. 
Case  No.  7 

Robert  V.  Katz,  age  23,  was  a  law  student  at  a  university  in  Northern  Cali- 
fornia. This  young  man  came  from  an  excellent  family  liackgrouud.  His  father 
was  a  career  officer  in  Naval  Intelligence,  and  as  a  child,  he  traveled  a  great  deal. 
His  father  was  a  strict  disciplinarian  and  the  young  man  alv.-ays  tried  to  live  up 
to  his  father's  expectations.  He  entered  law  school  and  did  not  have  the  funds 
to  travel  as  before.  He  became  involved  with  a  fraudulent  passport  and  used  it 
for  improper  purposes.  After  thorough  screening  by  the  probation  officer,  it  was 
determined  that  this  man's  law  career  and  his  whole  future  would  have  been 
jeopardized  had  he  been  indicted  and  prosecuted  through  regular  courts.  Katz, 
therefore,  was  granted  deferred  prosecution  in  March  1972. 

Mr.  Katz  continued  to  attend  law  school  and  the  matter  successfully  expired 
in  March  1973.  This  young  man  had  a  lot  of  maturing  to  do  and  supervision  helped 
him  realize  he  had  made  a  serious  mistake.  Deferred  prosecution  was  the  only 
answer  in  this  matter,  allowing  a  brilliant  young  man  to  continue  his  law  studies 
without  being  affected  by  prosecution. 

Stanley  Kellogg, 
U.S.  Probation  Officer, 
Central  District  of  California. 


Exhibit  A 

Department  of  Justice, 


Washington,  D.C.,  June  29, 196.'f. 


Memorandum  No.  377 


To :  All  United  States  Attorneys. 

Subject :  Juvenile  Delinquency ;  Use  of  the  Brooklyn  Plan  of  Deferred  Prosecu- 
tion. 

This  Department  regards  the  deferred  prosecution  procedure  known  as  the 
Brooklyn  Plan  as  a  rehabilitative  method  of  major  importance  as  an  alternative 
to  the  Federal  Juvenile  Delinquency  Act.  Our  view  is  based  both  on  the  nature  of 
the  plan,  which  permits  the  juvenile  who  succeeds  under  it  to  escape  the  stigma 
of  both  a  criminal  and  a  juvenile  record,  as  well  as  on  the  high  ratio  of  success 
which  has  been  reported  by  United  States  Attorneys  in  use  of  the  plan.  This 
memorandum  is  designed  to  restate  the  purposes  for  which  the  Brooklyn  Plan  of 
deferred  prosecution  is  intended  and  to  announce  a  standard  form  (No.  USA-1.5) 
for  use  in  these  cases. 

As  indicated,  the  Brooklyn  Plan  is  designed  as  an  alternative  to  a  proceeding 
under  the  Federal  Juvenile  Delinquency  Act,  by  which  the  United  States  Attor- 
ney in  selected  cases  defers  for  a  definite  period  any  legal  process  against  a  juve- 
nile violator.  By  definition,  the  plan  is  not  available  for  use  in  adult  cases,  which 
are.  of  course,  within  the  Criminal  Division's  jurisdiction.  Departmental  policy 
(stated  in  the  United  States  Attorneys'  Bulletin.  Vol.  10,  No.  13,  dated  June  29, 
1962)  does  not  object  to  special  consideration  being  given  in  other  ways  to  un- 
usual cases  involving  adult  offenders  under  a  variety  of  circumstances,  but  the 
Brooklyn  Plan  itself  should  not  be  extended  to  persons  over  18  years  of  age. 

The  general  requisites  for  guidance  of  discretion  in  use  of  the  deferred  prosecu- 
tion plan  are  that  the  violation  of  law  be  relatively  non-serious ;  that  the  juve- 
nile's previous  behavior  and  general  background  be  good ;  and  that  the  prospect 
for  rehabilitation  be  favorable.  In  this  decision  the  United  States  Attorney  should 
request  the  United  States  Probation  Officer  for  his  District  to  make  an  investiga- 
tion and  report.  If  the  United  States  Attorney  determines  that  deferred  prosecu- 
tion is  warranted  he  then  should  have  the  juvenile  and  his  parents  meet  with  him 
in  his  office,  together  with  the  probation  officer  and  the  interested  law  enforcement 
officer.  The  United  States  Attorney  should  carefully  explain  the  plan  under  which 
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the  juvenile  will  be  placed  on  probation  for  a  definite  period  of  months  with  the 
written  consent  of  the  juvenile  and  his  parent  or  guardian.  Both  the  United  States 
Attorney  and  the  probation  officer  should  sign  the  form. 

It  should  be  noted  that  overly  long  periods  of  supervision  of  juveniles  selected 
for  deferred  prosecution  are  neither  favored  nor  productive.  As  a  general  rule 
18  months  is  considered  an  ample  maximum  time,  and  longer  periods  should  not 
be  set  except  in  very  unusual  circumstances. 

As  shown  in  the  form  enclosed,  the  conditions  to  be  observed  by  the  juvenile  on 
deferred  prosecution  may  be  similar  to  those  under  which  adults  are  granted 
probation  following  conviction.  A  space  is  left  on  the  form  for  "Special  Condi- 
tions" in  which  the  United  States  Attorney  may  insert  such  additional  require- 
ments as  may  appear  desirable  in  a  particular  case,  e.g.,  circumscribing  the  limits 
beyond  which  the  juvenile  may  not  travel  without  prior  permission  of  the  proba- 
tion officer.  When  the  juvenile  has  successfully  concluded  his  unofficial  probation 
the  case  is  closed  and  he  has  succeeded  in  avoiding  a  court  record.  Conversely,  on 
misconduct  occurring  during  his  period  of  supervision  a  proceeding  under  the 
Juvenile  Delinquency  Act,  based  on  the  original  violation  may  be  begun. 

The  enclosed  form  (upon  agreement  with  the  Administrative  Office  of  the 
United  States  Courts)  supersedes  the  form  which  now  appears  in  the  United 
States  Probation  Officers  Manual  at  Appendix  A-9.3,  and  any  special  forms  in  use 
by  United  States  Attorneys.  An  initial  supply  of  30  copies  is  being  forwarded, 
and  additional  copies  may  be  requisitioned  in  the  usual  manner.  When  a  juvenile 
is  selected  for  deferred  prosecution,  four  copies  of  the  form  should  be  made ;  one 
each  for  the  juvenile,  his  parent  or  guardian,  the  probation  officer  and  the  United 
States  Attorney's  file. 

As  observed  above,  the  very  satisfactory  results  achieved  in  use  of  the  Brook- 
lyn Plan  commend  its  utilization  freely  in  proper  cases  by  United  States  Attor- 
neys. The  Civil  Rights  Division  will  welcome  comments  concerning  use  of  the 
plan,  including  case  histories  and  any  problems  on  which  assistance  is  desired. 

BuEKE  Marshall, 
Assistant  Attorney  General, 

Civil  Rights  Division. 
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EXHIBIT   B 
(W».)^  DEPA«T«£NT  OF  JUSTICE 

DSPgaSED  PROSfCUTiOM  SF  A  JUvEKILE  OFFENDER 

'fsr — — ~~ — ~ — ' — ~— — — — — — ifftiw. — 


STIEET  /k(»?;«U 

'dTK'ISoVTVVr'"""'  "~  '     ~  Mi^'pHONefio. 


It  sppearlag  that  you  are  reported  to  have  conmltted  an  offense  Bgalnst  the 

United  States  on  or  about which  alleged  offenae  is  described 

In  the  attached  Ajjpendtx  A,  and  it  further  appaai-ing,,  after  an  investigation  of  the 
offenae,  and  your  bacltgi-ound,  that  the  latersat  of  the  United  States  and  your  own 
Interest  vlU  be  eerved  by  the  follovlug  procedure;  therefore 

On  the  authority  of  the  Attorney  General  of  the  United  States  by 

,  United  States  Attorney  for  the 


District  of ,  prosecution  in  this  District  for  this  offense 

Bhail  be  deferred  i'or  the  period  of  montha  from  this  date,  provided  you  abide 

ty   the  folloirlag  conditions: 

(1)  You  shall  refrain  from  violation  of  any  law  (federal,  state,  and  local). 
You  shall  get  ia  touch  imnediately  with  your  probation  officer -if  arrested  or 
queetlcned  by  a  law  enforcement  officer. 

(2)  You  shall  aseociate  only  with  law-abiding  persons  and  maintain  reasonable 
hcure. 

(3)  You  shall  attend  school,  or  work  regularly  at  a  lawful  occupation.  Whea 
out  of  worit  or  unable  to  attend  school  you  shall  notify  your  probation  officer  at 
once.  You  ahall  consult  hia  prior  to  job  or  school  changes. 

(1*)  You  shall  not  leave  your  Judicial  district  without  permission  of  the 
probation  officer. 

(5)  You  shall  notify  your  probation  officer  linmed lately  of  any  change  In 
your  place  of  residence. 

(6)  You  ohall  follow  the  probation  officer's  Instructions  and  advice, 

(7)  You  shall  r^ort  to  the  probation  officer  as  directed. 
The  special  conditions  are  aa  follows: 

The  United  States  Attorney  mfiy  during  the  period  of  deferred  prosecution 
(l)  revoke  or  modify  aoy  condition  of  this  deferred,  prosecution;   (2)  change  the 
period  of  supervision;  (3)  discharge  you  from  supervision;  (k)   prosecute  you  for 
this  offense  as  an  adult  or  proceed  against  you  as  a  Juvenile  if  you  violate  these 
conditions. 

If  you  coa^jly  iflth  these  conditions  during  the  period  of  supervision  no  crialnal 
prosecution  or  Juvenile  proceedings  will  be  instituted  in  this  district. 


BY: 


United  Statee  Attorney  Assistant  United  States  Attorney 

I  hereby  state  that  the  above  has  been  read  to  ice.  I  understand  the  conditions 
of  1^  deferred  prosecution  and  agree  that  I  will  comply  with  thsm.  There  have  also 
been  read  and  ejtplainod  to  me,  and  I  fully  understand,  the  charges  against  me  con- 
tained in  the  attached  Appendix  A. 


(Juvenile's  signature)  ~     (Date  islgned)        (Date  of  Birth) 

CO^   ^igrftture~of  paient  or  guardian) 


«ll  accQ)-t  si^iervlBioir  ofThe  eWv?^aeSed~JuveniTe. 


(I^te)    ~~  (United  States  Probation  Officer) 

30-202—74 —10 
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[The  statement  referred  to  at  p.  110  follows :] 

Statement  of  Dr.  Bertram  S.  Brown,  Member  of  American  Bar  Association 
Commission  on  Correctional  Facilities  and  Services 

Mr.  Chairman,  it  is  indeed  a  privilege  to  appear  before  this  Subcommittee 
on  behalf  of  the  American  Bar  Association  Commission  on  Correctional  Facili- 
ties and  Services  in  support  of  lejjislation  titled  H.R.  9007  and  S.  798  authorizing 
pretrial  diversion  of  alternatives  to  court  processing  of  certain  criminal  cases. 
Joining  me  in  the  discussion  of  legislative  proposals  H.R.  9007  and  S.  798  is 
Arnold  J.  Hopkins,  Assistant  Staff  Director  of  the  ABA  Commission  on  Cor- 
rectional Facilities  and  Services,  who  also  has  responsibility  for  administration 
of  our  National  Pretrial  Intervention  Service  Center. 

It  is  with  intense  interest  that  I  have  observed  the  evolution  and  dynamics  of 
the  early  diversion  concept  from  my  position  as  Administrator  of  the  National 
Institute  of  Mental  Health  and  affiliation  with  the  corrections  reform  program 
of  the  American  Bar  Association.  The  intervention  technique  is  not  regarded 
as  a  new  approach  for  its  antecedents  as  a  "community  corrections"  program  can 
be  observed  in  the  history  of  decentralized  mental  health  services.  My  close  asso- 
ciation with  the  Federal  Community  Mental  Health  Services  Act  in  the  drafting 
and  implementation  phases  of  the  legislation  enables  me  to  be  reflective  on  its 
contemporary  application  in  the  context  of  the  criminal  justice  reform  movement,. 

H.R.  9007  authorizing  court-sanctioned  community  diversion  placement  pro- 
cedures and  the  companion  legislation  S.  798.  The  Community  Supervision  and 
Services  Act  represent,  in  our  opinion,  progressive  and  achievable  criminal 
justice  objectives.  Moreover,  we  sense  that  many  local  jurisdictions  eagerly 
anticipate  the  enactment  of  Federal  pretrial  diversion  legislation  that  clearly 
signals  public  polic.v  and  leadership  in  the  pursuit  of  viable  alternatives  to 
standard  criminal  justice  programs  and  practices.  Several  community  efforts 
demonstrating  local  pretrial  diversion  alternatives  have  achieved  their  experi- 
mental goals  and  now  must  consider  the  strategy  and  techniques  by  which 
project  institutionalization  can  succeed.  As  well,  innovators  persuaded  by  the 
record  of  tested  diversion  programs  seek  guidance  from  the  Subcommittee  on 
deliberations  on  the  cited  legislative  proposals  are  undertaken,  thus  enabling 
local  government  planning  and  program  development  priorities  to  achieve 
fruition.^ 

Consequently,  it  is  refreshing  for  me  to  observe  a  visionary  Congress  engage 
its  vast  expertise  in  the  promulgation  of  legislation  in  the  matter  of  pretrial  di- 
version. Such  a  pronouncement  will,  I  submit,  greatly  facilitate  the  initiation 
of  criminal  justice  diversion  opportunities  at  all  levels  of  government,  thereby 
allowing  the  concept  to  achieve  significant  national  impact.  Thus,  a  unique  inter- 
governmental approach  to  the  unnerving  criminal  recidivism  rate  is  on  the  thresh- 
old of  becoming  a  reality. 

The  ABA  Commission  on  Correctional  Facilities  and  Services  view,s  the  two  pre- 
trial diversion  measures  to  be  examined  by  this  Subcommittee  as  important  law 
reform  efforts  to  strengthen  the  administration  and  performance  of  our  criminal 
justice  apparatus.  While  recommendations  and  standards  developed  by  authorita- 
tive commissions  abound,  the  matter  of  their  translation  and  application  to  exist- 
ing criminal  justice  systems  and  services  requires  considerable  stimulation. 

It  is  precisel.v  this  posture  of  the  criminal  justice  reform  movement  that 
prompted  the  establishment  of  the  ABA  corrections  reform  program.  As  you 
know.  Mr.  Chairman,  it  was  at  the  behest  of  Chief  Justice  Warren  E.  Burger  for 
involvement  of  the  legal  community  in  corrections  improvement  efforts  that  our 
Commission  on  Correctional  Facilities  and  Services  was  created  as  a  special 
public  service  function  of  the  American  Bar  Association.  Now  in  its  third  year 
of  operation,  the  Commission  has  designed  and  implemented  a  succession  of  na- 
tional action  programs  to  pursue  promising  correctional  reform  and  offender 
treatment  opportunities.  I  share  the  enthusiasm  of  our  Chairman,  Chief  Justice 
Richard  J.  Hughes  of  the  New"  Jersey  Supreme  Court,  and  Commission  colleague^ 
for  the  dispatch  and  professionalism  with  which  our  corrections  reform  program 
has  been  administered.  We  are  also  pleased  with  the  ongoing  support  we  have 
received  from  the  ABA,  sister  professional  organizations,  the  corrections  com- 
munity and  the  organized  bar. 


1  Guidance  In  the  planning  and  development  of  pretrial  diversion  programs  is  provided 
In  Chapter  3,  Report  on  Corrections  and  Chapter  2.  Report  on  Courts  of  the  National 
Advisory  Commission  on  Criminal  Justice  Standards  and  Goals  (1973). 
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I  pi'oft-ss  a  special  advocacy  for  (he  work  of  one  Commission  project.  Tliat  is 
our  Xatioual  rretrial  Iiitervcntiou  t^ervice  Center  which  I  liave  the  good  fortune 
of  serving  as  Chairman  of  the  Advisory  Board.  This  project  best  exemplifies  the 
interdisciplinary  approach  used  by  the  Commission  to  srimuhite  change  in  the 
corrections  process.  Its  mi.ssion  of  expanding  the  pretrial  diversion  concept  by 
assisting  localities  in  planning  and  program  development  efforts,  together  with 
the  operation  of  a  national  clearinghouse  service,  iias  provided  an  excellent  per- 
spective for  commentary  on  the  two  Federal  pretrial  diversion  bills. 

Under  a  $15r»,'i30  manpower  grant  from  the  U.S.  Department  of  Labor,  the 
Center  was  activated  in  ^larch,  1973  to  stimulate  the  establishment  of  pretrial 
intervention  alternatives  to  criminal  adjudication  modeled  after  the  Labor  De- 
partment funded  experimental  programs  in  New  Yorfk  (Manhattan  Court  Em- 
ployment Project)  and  the  District  of  Columbia  (Project  Crossroads).  Here  the 
emi)hasis  was  on  manpower  services  as  a  resource  to  achieve  social  and  economi- 
cal stability  for  selected  criminal  defendants  with  the  expectation  of  reducing 
recidivism  outcomes.  The  success  rate  in  terms  of  decrimnalization  was  gratify- 
ing in  that  successful  participants  of  the  Crossroads  and  Manhattan  demon- 
stration projects  were  two  to  three  times  as  unlikely  to  reappear  as  offender 
statistics  then  persons  processed  through  the  conventional  criminal  justice  proc- 
ess." (See  Final  Reports  of  the  Manhattan  Court  Employment  Project,  1972  (61 
pp.)  and  Project  Crossroads,  i97i  (SI  pp.).) 

In  view  of  the  solid  performances  of  Project  Crossroads  and  the  Manhattan 
Court  Employment  Project,  the  Labor  Department  has  to  date  invested  $4.2 
million  for  support  of  a  cluster  of  second-round  demonstrations  in  nine  cities 
to  further  test  and  analyze  the  pretrial  intervention  technique.  Reports  from 
these  projects  operating  in  Boston.  Baltimore,  Atlanta,  San  Antonio,  Minneapolis, 
Cleveland  and  the  three  California  cities  of  Hayward,  San  Jose,  and  Santa  Rosa 
suggest  similar  results  in  the  reduction  of  recidivism.  Our  best  estimate  is  that 
from  1988  to  date,  upwards  of  11.000  persons  have  enrolled  in  these  pretrial 
intervention  projects,  three-quarters  of  the  total  admissions  have  been  favorably 
terminated,  (i.e.,  with  charges  dismissed),  and  of  that  number,  approximately 
7%  have  recidivated  over  a  three  month  follow-up  period.''  A  more  detailed 
accounting  of  divertee  characteristics  and  performance  results  appears  in  the 
Third  Interim  Progress  Report  on  the  Pre-Trial  Intervention  Program,  prepared 
by  Abt  Associates  for  the  U.S.  Department  of  Labor  (March.  1973). 

In  statements  of  July  20.  1972  and  March  27,  1973  before  the  Subcommittee 
on  National  Penitentiaries,  the  views  of  the  Commission  on  S.  798  were  presented.* 
The  ABA  House  of  Delegates  approved  the  recommendation  for  enactment  of 
this  legislation  offered  by  the  Section  of  Criminal  Law  at  the  Midyear  Meeting 
in  February,  1973.  We  were  heartened  to  learn  that  the  Community  Supervision 
and  Services  Act  w^as  unanimously  passed  by  the  U.S.  Senate  on  October  4,  1973 
and  take  this  opportunity  to  recognize  the  leadership  and  commitment  by  Sena- 
tor Quentin  N.  Burdick  in  that  most  significant  accomplishment.  The  report  to 
accompany  S.  798  prepared  by  the  Senate  Committee  on  the  Judiciary  issued 
October  3,  1973  has  our  total  endorsement.  I  was  particularly  gratified  to  note 
the  accommodations  made  by  the  Justice  Department  on  issues  pertaining  to  a 
mandatory  guilty  plea.  These  were  apparently  reconciled  by  the  inclusion  of 
statutory  language  in  Section  2  declarations  (general  expectation  that  partici- 
pants would  "accept  respon.sibility  for  their  behavior")  and  the  requirement  of 
confidentiality  of  statements  made  by  individuals  in  the  diversion  process  (Sec- 
tion 6(b)). 

On  comparative  analysis  of  pretrial  diversion  legislation  proposed  in  S.  798  and 
H.R.  9007,  we  find  no  sub.stantial  substantive  differences  though  the  former  bill, 
it  is  recognized,  represents  a  more  comprehensive  and  flexible  legislative  frame- 
work. Simple  legislation  is  an  art  of  draftmanship  and  we  view  H.R.  90O7  as  a 


2  These  conclusions  were  based  on  one  year  follow-up  studies  of  participants  behavior 
following  successful  termination  of  Crossroads  and  Manhattan  deferred  prosecution  cases. 
Results  here  were  compared  with  defendants  similarly  situated  who  did  not  gain  entrance  to 
the  diversion  program. 

3  Source  :  Pretrial  Intervention  Program  Third  Annual  Progress  Report,  (March,  1973). 
Post-program  recidivism  (rearrests)  studies  of  l.SKJ  favorable  terminations  indicates  68 
individuals  were  rearrested  during  the  3  months  reporting  period,  24  on  felony  charges. 
During  the  second  .3  month  post-program  period,  a  total  of  35  of  the  806  respondents  were 
rearrested,  no  felony  charges  associated  with  rearrests. 

*  Hearings  on  S.  3309  before  the  Subcommittee  on  National  Penitentiaries  of  the  Senate 
Judiciary  Committee,  93d  Congress,  1st  Session,  (.Tuly  lS-20,  1972)  ;ind  testimony  on  S.  79,S 
reported  In  Hearings  before  the  Subcommittee  on  National  Penitentiaries  of  the  Senate 
Judiciary  Committee,  92nd   Congress,  2ud  Session,   (March  27,  1973 j. 
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basic  authorization  for  diversionary  placement  by  the  U.S.  District  Court  with 
procedures  for  the  disposition,  but  less  detail  on  matters  pertinent  to  administra- 
tion of  services.  Otlierwise  the  obectives  of  both  bills  are  identical,  including 
pertinent  provisions  on  administration  and  functional  aspects  of  the  diversionary 
placement  authorization. 

There  are  however,  several  salient  provisions  in  S.  798  which  ought  to  be 
commented  upon  on  the  basis  of  our  experience  in  technical  assistance  activities 
of  the  ABA  Pretrial  Intervention  Service  Center.  We  find  a  healthy  variation 
in  deferred  prosecution  projects  operating  in  approximately  twenty  jurisdictions. 
Programmatically,  the  regimen  of  connnunity  supportive  services  represents  a 
mix  of  manpower  and  counselling  emphasis.  However,  project  variations  exist  in 
diversion  authority,  administering  agency,  intervention  point  and  operational 
schemes.  The  flexibility  in  design  of  demonstration  models  is  an  important  factor 
to  preserve  so  as  to  allow  for  alternatives  in  service  agency  selection,  staffing 
patterns,  utilization  of  existing  resources,  and  delivery  of  services  plans  that  are 
influenced  by  eligibility  criteria,  project  site,  financing  options,  and  manpower 
availability.  For  these  reasons  we  favor  the  strategy  of  flexibility  in  project  func- 
tion and  resource  utilization  provided  for  in  Section  9  of  S.  798.  The  proposed 
§  3172  of  H.R.  9007  adds  the  screening,  supervision,  and  servicing  of  diver- 
sionary placement  cases  to  normal  probation  ofiicer  functions  and,  in  this  respect, 
may  be  unnecessarily  restrictive  given  the  variety  of  options  available  within 
and  outside  the  criminal  justice  system  to  perform  these  functions  (e.g.,  pre- 
trial release  projects  established  in  75  cities,  employment  service  agencies,  com- 
munity treatment  groups,  etc.). 

It  may  well  be  that  Federal  probation  officers  already  have  excessive  case- 
loads, as  is  the  case  in  many  state  agencies,  and  therefore  would  be  unable  to 
supervise  additional  diver.sion  placements.  In  that  situation  H.R.  9007  may  unin- 
tentionally limit  servicing  alternatives  and  thereby  frustrate  the  full  implemen- 
tation or  expansion  of  diversionary  placement  projects.  There  is  a  cost  factor 
in  using  only  proltation  officers  to  supervise  and  service  divertees  that  should  be 
considered  which  is  guarded  against  under  the  staffing  options  proposed  in  the 
Community  Supen'ision  and  Services  Act.  Paraprofessionals  employed  as  diver- 
sion counselors  and  job  developers  are  working  effectively  in  most  pretrial  inter- 
vention projects  in  operation  today  and  at  considerably  less  cost  than  staffing 
exclusively  with  professionals.  The  utility  of  this  team  approach  in  legal,  medical 
and  educational  services  is  gaining  pi-ominence.  The  forementioned  stricture 
would  seem  to  impair  utilization  of  this  staffing  resource. 

Other  features  included  in  S.  798  that  might  be  provided  for  in  H.R.  9007 
would  be:  (i)  confidentiality  of  admissions  made  during  the  diversion  process, 
(ii)  periodic  reporting  of  participant  progress  to  prosecuting  attorney  and  refer- 
ral judge,  (iii)  guidelines  for  termination  of  unsuccessful  diversionary  place- 
ments, and  (iv)  establishment  of  program  advisory  committees  to  provide  over- 
sight and  policy  on  diversionary  placement  actions. 

It  is  oxir  position  that  as  projects  demonstrate  their  utility,  steps  be  taken 
to  formalize  the  process  and  procedure  for  diversionary  placement  so  as  to 
insure  institutionalization  of  the  technique.  We  find  a  variety  of  approaches 
used  in  the  sanctioning  of  pretrial  diversion  opportunities.  New  Jersey  and 
Pemisylvania  have  court  promulgated  rules  of  procedure.  Massachusetts  has 
legislation  pending  (S.  1592)  which  prescribes  diversion  procedures  and  admin- 
istrative services  and  Washington  recently  enacted  subsidy  legislation  (S.  2491) 
which  provides  state  subsidies  to  local  units  of  governments  diverting  defendants 
to  community  services  programs  at  $448.00  per  referral.  Absent  these  examples, 
the  authority  for  conducting  pretrial  diversion  projects  is  based  on  prosecutorial 
discretion  in  the  charging  function  with  use  of  extra-judicial  and  third-party 
custody  arrangements  for  placement  of  adult/juvenile  diversion  cases.  Formal- 
ized operating  agreements  and  administrative  policies  do  not  exist  for  many 
pretrial  intervention  projects  making  them  vulnerable  to  accountability  inquiries. 

Turning  to  the  legal  issues  in  the  diversionary  process,  a  discussion  of  certain 
fundamental  constitutional  safeguards  appears  in  the  Senate  Judiciary  Com- 
mittee Report  on  S.  798  at  pp.  18-10.  Most  prominent  of  the  diversion  legal 
issues  is  the  desirability  of  a  mandatory  guilty  plea  as  a  condition  precedent 
to  participant  enrollment.  The  ABA  position  on  this  issue  was  eloquently 
stated  by  Keith  Mossman,  Chairman  of  the  Section  of  Criminal  Justice  in 
testimony  on  S.  798  before  the  Subcommittee  on  National  Penitentiaries  (see 
Hearing  on  The  Community  Supervision  and  Services  Act,  93rd  Congress.  First 
Session,  at  p.  375).  Mr.  Mossman  indicated  the  ABA  was  not  persuaded  that  a 
required  plea  of  guilty  had  rehabilitation  value  and  suggested  tJiis  concept 
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shuuld  not  be  written  into  the  statute.  Cliairman  Hughes  responded  in  kind 
via  his  letter  of  l^'obruary  8,  1973  to  Senator  Burdick  (Hearing  transcript  at 
p.  380).  S.  798,  as  amended,  declares  in  Section  2  that  diversion  alternatives 
to  institutionalization  be  "made  available  to  persons  accused  of  crime  who 
accept  responsibility  for  their  behavior"  a  consideration  agreed  to  by  the 
Justice  Department  as  having  the  effect  of  excluding  individuals  who  choose 
to  plea  not  guilty  from  entering  the  diversion  program.  We  find  no  fault 
with  this  provision. 

Other  diversion  legal  aspects  dealing  with  (i)  equal  protection  guarantees  on 
eligibility  criteria,  (ii)  nondisclosure  of  defendant  admissions  v»hile  in  a 
program,  (iii)  due  process  in  terminaton  hearings  for  unsuccessful  participants, 
and  (iv)  assistance  of  counsel  will  be  addressed  in  a  forthcoming  technical 
assistance  publication  by  our  National   Pretrial  Intervention    Service   Center. 

Mr.  Chairman,  our  Commission  is  of  the  mind  that  pretrial  diversion  is  an 
idea  whose  time  has  come.  There  exists  persuasive  evidence  of  the  concept's 
viability  in  reducing  criminal  recidivism  by  enabling  participants  to  get  into  a 
lifestyle  of  worthwhile  employment  and  stability  v.'ith  the  help  of  manpower 
services  and  training.  And  too,  the  criminal  justice  system  benefits  through 
greater  flexibility  in  its  operation  and  increased  effectiveness  as  a  rehabilitation 
vehicle.  The  community  gains  from  decriminalization  achievements,  as  well  as 
from  employability  and  productivity  of  the  diversion  "graduate". 

Let  me  hasten  to  add  that  pretrial  diversion  is  no  panacea  but  rather  it 
represents  but  one  approach  conceived  to  estop,  or  at  least  slow  down,  the 
revolving  door  of  crime  today. 

After  careful  study  and  analysis  of  S.  798  and  H.R.  9007,  we  believe  both 
legislative  projjosals  offer  a  sound  basis  for  introducing  the  pretrial  diversion 
capability  in  the  United  States  District  Court  System.  We  wish  the  legislation 
well. 


[The  statement  referred  to  at  p.  110  folloATS :] 
Statement  of  Herbert  S.  Miller  on  Behalf  of  the  American  Bar  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Herbert  S. 
Miller,  and  I  am  Chairman  of  the  Committee  on  Corrections  and  Rehabilitation 
of  the  Section  of  Criminal  Justice  of  the  American  Bar  Association.  It  is  a 
pleasure  to  be  here,  Mr.  Kastenmeier,  to  testify  before  your  subcommittee  on 
S.  798  and  H.R.  9007. 

At  the  outset  I  would  like  to  say  that  the  American  Bar  Association  heartily 
endorses  the  concept  of  early  diversion  pi'ograms.  Just  three  years  ago,  in  Feb- 
ruary of  1971,  the  House  of  Delegates  of  the  American  Bar  Association  approved 
Standards  Eclating  to  the  Prosecution  Function  and  the  Defense  Function, 
as  part  of  the  American  Bar  Association  Project  on  Standard  for  Criminal 
Justice. 

As  you  probably  know,  the  American  Bar  Association  Standards  for  the  ad- 
ministration of  criminal  justice  are  the  result  of  a  lengthy,  balanced  and  careful 
drafting  process.  The  seventeen  approved  Standards,  including  the  Standards 
Relating  to  the  Prosecution  Function  and  the  Defense  Function,  were  drafted 
over  a  period  of  ten  years  by  a  balanced  team  of  experienced  trial  and  appellate 
court  judges,  prosecutors,  defense  attorneys,  public  defenders,  general  practi- 
tioners, lav.'  enforcem.ent  officials,  law  school  deans  and  professors.  The  ABA 
Section  of  Criminal  Justice  has  the  nationwide  responsibility  for  the  imple- 
mentation of  the  Standards.  Over  the  past  few  years,  the  Section's  implementa- 
tion program  has  gained  increasing  momentum  as  more  and  more  states  across  the 
country  have  launched  statewide  implementation  efforts.  A  number  of  states 
have  ndop<:ed  in  whole  or  in  part  the  Standards  by  formal  court  rule  or  statute. 
Over  1500  appellate  court  opinions  have  cited  the  Standard. 

The  ABA  Section  of  Criminal  Justice  supports  S.  798  and  H.R.  9007  because 
they  embody  provisions  of  the  following  Standards  from  those  relating  to  the 
prosecution  function  and  the  defense  function. 

The  Prosecution  Function 

3.8     Di'=;cretion  as  to  non-criminal  disposition. 

(a)  The  prosecutor  should  explore  the  availability  of  non-criminal  disposition, 
including  programs  of  rehabilitation,  formal  or  informal,  in  deciding  whether  to 
I)ress  criminal  charges ;  especially  in  the  case  of  a  first  offender,  the  nature  of  the 
offense  may  warrant  non-criminal  disposition. 

(]))  Prosecutors  shouVl  be  familiar  with  the  resources  of  social  agencies  which 
can  assist  in  the  evaluation  of  cases  for  diversion  from  the  criminal  process. 
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The  Defense  Funetion 

6.1     L>!if.y  to  explore  disposition  without  trial. 

(n)  Whenever  the  nature  and  circumstances  of  the  case  permit,  the  lawyer 
for  tJie  accused  shoiild  explore  tlie  possibility  of  an  early  diversion  of  the  case 
from  the  criminal  process  through  the  use  of  other  community  agencies. 

The  fact  that  S.  798  and  H.R.  9007  include  the  specific  elements  of  the  cited 
Standards  is  a  tribute  to  them.  These  Standards  were  developed  in  a  climate 
of  deep  concern  over  the  burgeoning  problems  of  crime  and  the  correlative  crisis 
in  our  courts  occasioned  by  overwhelming  caseloads,  recidivism  and  a  seeming 
incapicity  of  the  system  to  respond  to  the  challenges  of  our  time.  It  should  be 
emphasized  that  these  seventeen  volumes  of  the  Standards,  which  include  those 
relating  to  the  prosecution  function  and  the  defense  function,  are  designed  to 
"treat:  the  whole  man" — -to  strengthen  the  entire  criminal  justice  system.  They  are 
all  interrelated — conceived  as  a  group  of  components,  each  comparable  with  the 
others  and  all  interdependent. 

Earlier,  in  1967,  the  President's  Commission  on  Law  Enforcement  and  Admin- 
istration of  Justice  adopted  a  Standard  in  its  final  report.  The  Challenge  of  Crime 
in  a  Free  Soeiety,  which  also  endorsed  the  concept  of  early  diversion  programs. 
It  recommended  on  page  134  the  following : 

"Prosecutors  shonkl  endeavor  to  make  discriminating  charge  decisions,  assi.ir- 
inj?  that  offenders  who  merit  criminal  sanctions  are  not  released  and  that  other 
offend(-rs  are  either  released  or  diverted  to  noncriminal  methods  of  treatment  and 
control  by  : 

"Establishment  of  explicit  policies  for  the  dismissal  or  informal  disposition  of 
the  cases  of  certain  marginal  offenders. 

"Early  identificntion  and  diversion  to  other  community  resources  of  those 
offenders  in  need  of  treatment,  for  whom  full  criminal  disposition  does  not  appear 
requix-ed." 

More  recently  strong  endorsement  of  early  diversion  programs  came  from  the 
National  Advisory  Commission  on  Criminal  Justice  Standards  and  Goals  wliich 
issued  its  report  in  January  of  1973.  Standard  3.1,  Use  of  Diversion  in  the  Cor- 
rections: portions,  provides  in  pertinent  part  as  follows  : 

"Ea'-h  local  jurisdiction  in  cooperation  with  related  State  agencies  should  de- 
velop and  implement  by  1975  formally  organized  programs  of  diversion  that  cnn 
be  applied  in  the  criminal  justice  process  from  the  time  an  illegal  act  occurs  to 
a  juri-'dietion." 

As  a  former  trial  attorney  in  tlie  Criminal  Division  of  the  Departm.ent  of  Jus- 
tice, I  know  first-hand  and  am  conversant  with  the  problems  of  prosecutorial 
discretion.  I  feel  that  S.  79S  and  H.R.  9007  are  tools  which  will  help  the  prose- 
cutor in  making  the  proper  decision  in  the  disposition  of  the  case,  that  will  aid 
in  strengthening  the  overall  administration  of  criminal  justice. 

Tliere  is  no  opposition  to  the  concept  of  an  early  diversion  program  being  im- 
plemented in  the  offices  of  prosecutors.  The  A.merican  Bar  Association  gave  care- 
ful consideration  to  the  concept  and  to  S.  798.  Initially,  the  Criminal  Justice 
Section  Committee  on  Corrections  and  Rehabilitation  of  Offenders  unanimously 
recom'nended  endorsement.  The  Governing  Board  of  the  Criminal  Justice  Sec- 
tion, the  Criminal  Justice  Council,  unanimcnisly  adopted  the  report  of  its  Comn)it- 
tee.  and  in  February  of  1973  the  House  of  Delegates  of  the  American  Bar  As- 
sociation, its  governing  body,  endorsed  tlie  concept  of  S.  798  without  opposition. 
Attached  to  my  testimony  is  a  copy  of  the  Criminal  Justice  Section  Report  and 
reconiniendatlons  upon  which  this  ABA  endorsement  was  based. 

Several  matters  were  discussed  quite  thoroughly  in  the  consideration  of  this 
legislation  by  the  Section  of  Criminal  Justice.  One  sucli  issue  was  a  suggestion 
by  some  persons  that  the  individual  being  considered  for  release  admit  guilt  as 
a  condition  of  being  admitted  into  the  program.  Constitutional  problems  involv- 
ing self-incrimination,  it  was  argued  by  the  proponents  of  this  suggestion,  could 
be  s(!!red  liy  a  provision  limiting  the  use  of  statements  made  as  part  of  the  relia- 
bititation  process.  The  Section  of  Criminal  Justice  recommended  against  the 
inclusion  of  this  requirement,  and  the  ABA  suj^ported  oiar  Section.  The  argument 
for  its  Inclusion  is  that  such  an  admission  is  the  first  step  in  rehabilitation.  The 
ABA  is  not  persuaded  of  the  validity  of  this  contention.  Moreover,  the  ABA 
believes  this  concept  should  not  be  written  into  the  statute. 

Another  question  wliich  deserves  further  comment  has  been  the  length  of  time 
during  which  an  individual  could  be  kent  on  release  to  the  program  of  community 
services  and  supervision.  S.  798  and  H.R.  9007  provide  that  there  should  be  periods 
of  90  davs  established  after  which  the  administrative  head  of  the  program  would 
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report  to  the  court  and  the  attorney  for  the  government  on  the  progress  of  the 
released  individual.  These  t)0-days  periods  may  be  renewed  for  a  period  up  to 
one  year  in  the  aggregate.  Some  have  suggested  that  a  longer  period  is  neces- 
sary. Testimony  before  the  Senate  indicated  that  a  program  in  New  Jersey  recom- 
mended a  six-mouth  maximum.  We  believe  that  this  would  be  too  short  a  time 
in  which  to  make  a  judgment  concerning  a  ciiarged  person's  ability  to  fultill  the 
obligations  of  a  planned  program.  Ou  the  other  hand,  the  three  years  suggested 
by  some  would  be  so  long  as  to  discourage  some  persons  from  entering  the  pro- 
gram. In  addition,  if  three  years  is  really  needed,  it  might  be  best  to  proceed 
criminally  and  have  the  person  placed  on  probation.  In  the  view  of  the  ABA,  one 
year  stems  to  be  a  reasonable  compromise  which  permits  sufficient  time  to  evaluate 
a  person's  performance  and  not  stretch  out  the  boundaries  of  a  justiliable  supervi- 
sion over  an  individual  not  yet  convicted  of  a  crime. 

The  American  Bar  Association  does  not  believe  that  enactment  of  this  legis- 
lation would  affect  the  options  now  available  to  prosecuting  attorneys,  namely 
to  dismiss  charges  outriglit,  to  negotiate  a  plea,  or  to  proceed  with  a  trial.  It  is 
the  ABA'S  belief  that  these  activities  will  continue  even  if  this  bill  becomes  law. 
There  are  many  cases  which  for  a  number  of  reasons  should  be  dismissed  out- 
right. There  are  other  cases  which  deserve  negotiation,  and  there  are  yet  others 
which  should  go  to  trial.  But  somewhere  in  the  welter  of  cases  and  varying  con- 
siderations which  underly  prosecutorial  discretion,  there  is  a  gray  area — cases 
which  should  not  be  dismissed  outright  but  yet  should  not  be  prosecuted  without 
some  intervention.  The  ABA  believes  that  as  to  these  cases  both  bills  present 
great  opportunities  to  professionalize  existing  practices  which  involve  the 
continual  exercise  of  discretion  by  prosecuting  attorneys  everyv/here. 

Some  profess  to  believe  that  legislation  of  this  significance  should  not  he 
enacted  at  this  time  because  insufficient  hard  evidence  exists  concerning  its 
effectiveness  and  it  operational  viability,  and  that  we  should  wait  for  more  ex- 
perience from  different  jurisdictions.  However,  the  ABA  believes  that  a  suf- 
ficient number  of  experimental  projects  have  been  undertaken  to  warrant  a 
major  step  forward  and  that  the  bill  will  help  reduce  the  backlog  of  criminal 
cases  in  our  courts :  improve  chances  that  some  criminal  defendants  can  be 
turned  away  from  future  crime :  and  reduce  the  expen.se  to  the  taxpayers  by 
providing  job  training  and  employment  at  lower  cost.  Moreover,  the  ABA  be- 
lieves the  passage  of  a  federal  law  formalizing  pretrial  diversionary  practices 
would  have  substantial  impact  on  many  state  and  local  jurisdictions  and  would 
encourage  the  institution  of  such  programs  throughout  the  United  States.  We 
believe  the  concept  is  fundamentally  important,  that  its  concept  is  widely 
supported,  and  that  passage  of  this  legislation  v\-ould  con.stitute  a  significant 
step  forward  in  improving  the  administration  of  justice  in  the  United  States. 

Mr.  Chairman,  the  major  thrust  of  both  bills  is  to  reduce  recidivism  by  pro- 
viding community-centered  programs  of  supervision  and  services  for  persons 
charged  with  offenss  against  the  United  States.  As  a  former  prosecutor,  and 
speaking  for  the  American  Bar  Association,  I  heartily  endorse  this  approach  as 
a  major  crime  prevention  tool  in  the  fight  against  crime. 

While  both  bills  accomplish  this  basic  thrust  there  are  some  significant  dif- 
ferences which  deserve  analysis.  In  considering  S.  79S  the  Criminal  Justice 
Section  di.^cussed  at  some  length  the  exercise  of  prosecutorial  discretion  in  se- 
lecting individuals  who  could  participate  in  the  diversion  program.  There  was 
unanimous  agreement  that  both  the  initiation  of  the  diversion  program  and  its 
termination,  by  dismissing  the  cliarges  or  resuming  the  prosecution,  sliould 
occur  only  upon  the  recommendation  of  the  attorney  for  the  government,  the 
United  States  Attorney 

Section  3173(c)  of  H.R.  9007  appears  to  authorize  the  court  to  dismiss  the 
charges  against  an  individual.  The  court  mn.st  consult  with  the  attornev  for  the 
government  and  the  probation  officer  who  supervised  the  individual,  but  it 
could  dismiss  the  charges  after  such  consultation,  rgeardless  of  the  viev/  of 
the  attorney  for  the  government.  Section  7(c)  of  S.  708  requires  the  concurrence 
of  the  attorney  for  the  government  before  the  court  dismisses  the  charges. 

Section  3173(b)  of  H.R.  0007  states  that  the  court  may  terminate  the  program 
of  community  supervision  and  services  and  authorize  the  attorney  for  t)ie 
government  to  resume  the  deferred  criminal  prosecution.  Section  7(b)  of  S.  798 
provides  for  termination  of  the  release  and  resumption  of  pending  criminal 
proceedines  by  the  court  if  "the  attorney  for  the  government  finds  such  individual 
is  not  fulfilling  his  obligation  under  the  plan  applicable  to  him,  or  the  public 
interest  requires." 
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The  American  Bar  AsscM?iation  believes  that  discretion  to  initiate  a  deferral 
of  charges  and  thereafter  decision  involving  their  resumption  or  dismissal 
should  rest  with  the  U.S.  Attorney. 

In  both  bills  programs  are  prepared  and  diverted  offenders  are  supervised. 
In  S.  798  a  special  office  has  been  established  and  in  H.U.  9007  the  Federal 
probation  office  performs  this  role.  In  both  cases  their  findings  are  available 
to  the  attorney  for  the  government  and  the  court.  Obviously  the  reports  they 
make  will  have  impact  on  decisions  to  initiate  or  terminate  the  diversionary 
program. 

Some  may  criticize  the  vesting  of  such  discretion  in  the  prosecuting  attorney. 
Others  may  criticize  these  bills  as  taking  away  discretion.  The  American  Bar 
Association  is  not  impressed  with  either  argument.  Its  view  is  that  such  an 
approach  profes.sionalizes  and  rationalizes  an  existing  irrational  and  uninformed 
decision  making  process.  In  short,  prosecutors  at  the  federal  levels  are  making 
such  discretionary  decisions  now  without  adequate  information  about  the  individ- 
ual and  without  any  oversight  by  the  court. 

In  both  proposed  bills  the  attorney  for  the  government  carries  out  the  deferral 
and  diversion  under  the  close  scrutiny  of  the  court.  In  S.  798  the  court  makes  the 
final  decision  on  termination  of  the  diversion  after  it  is  initiated  by  the  attorney 
for  the  government. 

The  American  Bar  Association  believes  that  the  discretion  to  initiate  must 
remain  in  the  i)roseeution — that  the  requirement  of  voluntariness,  a  knowing 
and  willing  waiver  of  constitutional  rights,  and  the  oversight  of  the  court 
throughout  the  entire  diversionary  process  provide  substantial  safeguards  to 
arbitrary  action  by  an  attorney  for  the  government. 

Another  major  difference  in  the  two  bills  relates  to  the  establishment  of 
necessary  investigative  and  supervisory  services.  S.  798  authorizes  the  attorney 
general  to  appoint,  with  the  concurrence  of  the  court,  an  administrative  head  of 
a  community  supervision  and  services  departm.ent.  Such  a  person  would  be 
appointed  by  the  attorney  general  to  operate  under  the  discretion  of  the  U.S. 
Attorney  and  be  subject  to  rules  and  regulations  promulgated  by  the  attorney 
general. 

H.R.  9007  provides  for  the  existing  probation  office  in  a  judicial  district  to 
perform  the  additional  functions  required  by  the  terms  of  the  act.  It  also  provides 
for  such  additional  probation  officers  as  may  be  required  due  to  the  increased 
workload. 

Perhaps  the  major  difference  in  the  two  approaches  is  in  the  flexibility  which 
S.  798  provides.  In  addition  to  appointing  an  administrative  head  who  would 
ovei-p-ee  the  operation  of  the  diversionary  program.  Section  9(1)  (B)  of  S.  798 
authorizes  the  attorney  general  to  utilize,  on  a  cost-reimbursable  basis,  the 
services  of  such  United  States  probation  officers  and  employees  of  the  executive 
and  judicial  branches  of  the  government,  other  than  judges  or  magistrates,  as 
he  determines  necessary  to  carry  out  the  purposes  of  the  act. 

In  the  American  Bar  Association  F^tandardfi  Belotinp  fo  Prohnfion.  the  ABA 
took  cosnizance  of  the  fact  that  probation  officers  might  be  called  upon  to  per- 
form collateral  services  apart  from  the  traditional  funct!f)n  of  a  probation  depart- 
ment. Section  6.3  of  the  Standards  provides  as  follows  : 

"6.3     Collateral  services. 

"Tn  appropriate  cases,  probation  departments  should  be  prepared  to  provide 
additional  services  which  may  lie  foreign  to  the  traditional  confep*"io7is  of  pro- 
viding presentence  reports  and  supervising  convicted  offenders.  Examples  of 
such  additional  services  include  the  preparation  of  reports  to  assist  courts  in 
nialdng  pretrial  release  decisions  and  assistance  to  prosecutors  in  diverting  se- 
lected charged  individuals  to  appropriate  noncriminal  alternatives." 
In  its  commentary  to  this  standard,  the  ABA  commented  that  under  proppr  stand- 
ards and  safeguards,  the  probation  service  might  be  in  a  position  in  a  particular 
community  to  provide  assistance  in  the  collection  and  application  of  such  in- 
formation. 

It  1'?  this  commentarv  on  standards  and  safeguards  which  points  up  a  deficiency 
in  H.B.  9007.  An  informational  renort  prepared  prior  to  the  decision  on  diver- 
sion is  similar  to  the  probation  roport  prepared  for  court  prior  to  sent<^ncing.  Tn 
the  American  Bar  Association  S!fan(larfff>  Belntivg  to  Prohatioii.  and  f^tnnflnrdsi 
Brlnfvnn  in  f^cntrnrino  Altervnfivea  ovd  Prnrrdvrrfi,  a  standard  was  adopted 
which  reoommpuded  that  pre-sentence  investicrations  not  be  Initiated  until  an 
adjudication  of  guilt.  Two  exceptions  wer^  rpco^nized.  Standard  2.4  from  th'^ 
Stojulardft  Pdnfinfj  to  Pro'bntion  provides  as  follows  : 
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"2.4     When  prepared. 

"(a)  Except  as  authorized  in  subsection  (b),  the  presentence  investigation 
should  not  be  initiated  until  there  has  been  an  adjudication  of  guilt. 

"(b)  It  is  appropriate  to  commence  the  presentence  investigation  prior  to  an 
adjudication  of  guilty  only  if : 

"(i)  the  defendant,  with  the  advice  of  counsel  if  he  so  desires,  has  consented 
to  such  action  ;  and 

"(ii)  adequate  precautions  are  taken  to  assure  that  nothing  disclosed  by  the 
presentence  investigation  comes  to  tlie  attention  of  the  prosecution,  the  court, 
or  the  jury  prior  to  an  adjudication  of  guilt.  The  court  should  be  authorized, 
however,  to  examine  the  report  prior  to  the  entry  of  a  plea  on  request  of  the 
defense  and  prosecution." 

Section  6(b)  of  S.  798  meets  one  of  the  exceptions  provided  for  in  Standard 
2.4  wherein  it  states  that : 

"No  information  contained  in  any  such  report  made  with  respect  thereto,  and 
no  sratement  or  other  information  concerning  his  participation  in  such  program 
shall  lie  admisf^ible  on  the  issue  of  guilt  of  such  individual  in  any  judicial  pro- 
ceeding involving  such  offense."' 

Both  S.  79S  and  H.R.  9007  meet  the  requirement  of  voluntariness  expressed  in 
Standard  2.4.  But  neither  bill  specifically  requires  the  advice  of  counsel  in  such 
a  matter.  We  believe  that  counsel  would  be  appointed  in  the  normal  course  of 
a  proceeding  and  that  the  defendant  would  consult  with  counsel  concerning  a 
possible  diversionary  program.  Nevertheless  it  might  be  useful  to  add  language 
to  either  bill  which  would  require,  in  specific  terms,  the  advice  of  counsel  before 
consenting  to  being  placed  in  the  diversionary  program  and  having  an  investi- 
gative report  prepared. 

In  connection  with  the  kind  of  service  agency  for  a  diversionary  program  it 
should  be  noted  that  other  pretrial  service  agencies  may  be  established  in 
federal  districts  should  Title  II  of  S.  754  be  passed  by  the  Congress.  Title  II 
would  provide  for  the  establishment  of  pretrial  service  agencies  to  implement 
the  Federal  Bail  Reform  Act  of  1966. 

Title  II  has  been  endorsed  by  the  American  Bar  Association.  In  its  com- 
mentary to  this  endorsement  a  suggestion  was  made  that  a  number  of  federal 
districts  be  chosen  for  both  the  pretrial  and  diversion  programs.  We  suggested 
that  after  a  suitable  period  of  review  and  evaluation  a  determination  be  made 
as  to  whether  one  single  pretrial  services  agency  could  provide  services  for 
both  pretrial  releasees  and  those  being  diverted  to  community  supervision  and 
services.  The  structure  provided  for  in  S.  798  lends  itself  to  this  kind  of 
approach. 

One  final  word  about  S.  798.  Section  9  contains  provisions  for  research  and 
evaluation  of  the  diversion  program  and  provides  for  the  promulgation  of  rules 
and  regulations  and  policy  standards.  We  believe  both  provisions  are  salutary 
and  should  be  included  in  whatever  legislation  this  committee  adopts. 


[The  followinc:  statements  were  stibmittecl  for  the  record :] 

Testimony    of    Raymond    T.    Nimmer,    Research    Attorney,    American    Bar 

Foundation,  Chicago.  III. 

I  would  like  to  express  my  appreciation  to  the  Committee  for  being  permitted 
the  opportunity  to  present  for  your  consideration  my  reactions  to  the  proposed 
House  bill  HR  9<')07  (S.  798),  entitled  the  "Community  Supervision  and  Services 
Act." 

Before  proceeding  to  the  sxibstance  of  my  comments,  it  is  appropriate  to  briefly 
outline  the  background  from  which  they  derive  and  the  limitations  under  which 
they  are  expressed.  I  am  a  research  attorney  on  the  staff  of  the  American  Bar 
Foundation.  The  Bar  Foundation  is  an  institution  actively  engaged  in  the  em- 
pirical study  of  law-related  social  phenomena.  My  experience  with  the  general 
topic  addressed  by  the  proposed  legislation  derives  primarily  from  two  national 
research  projects  that  I  have  conducted  while  at  the  American  Bar  Foundation. 
The  first  study  examined  innovative  responses  to  the  problems  symptomized  by 
and  resulting  from  the  over  two  million  arrests  made  each  year  on  the  charge 
of  public  drunkenness.  The  second  study  was  a  areneral  analysis  of  practices 
and  performances  related  to  the  process  of  pretrial  diversion  in  the  criminal 
justice  system,  the  topic  with  which  the  currently  proposed  leeislatinn  deals. 
I  have  provided  the  Cnmm.ittee  staff  with  copies?  of  the  reports  of  thf^^e  two 
studies.  I  should  emphasize  at  this  point,  however,  that  the  content  of  the'^e 
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reports  as  well  as  the  substance  of  the  following  testimony  reflect  my  opinions 
and  do  not  purport  to  portray  an  official  position  of  the  American  Bar  Founda- 
tion or  of  the  agencies  funding  the  two  studies.  Additionally,  I  have  recently 
had  the  opportunity  to  serve  as  a  consultant  to  the  National  C'lmmission  on 
Standards  and  Goals  for  Criminal  Justice.  In  this  role,  I  consulted  with  the 
Commission  Task  Force  on  the  Courts  in  drafting  standards  relative  to  diversion. 
After  having  reviewed  the  proposed  legislation  in  light  of  my  personal  experi- 
ence in  this  field.  I  have  two  general  conclusions  to  suggest  for  the  Committee's 
consideration.  First,  any  legislation  to  establish  diversion  (community-based 
counseling  and  supervision  in  lieu  of  or,  at  least,  preceding  con\iction)  as  an 
integral,  permanent  element  of  pretrial  proceedings  is  at  best  pn^mature  and, 
at  worst,  detrimental  to  an  orderly  definition  and  development  of  appropriate 
practices  for  the  pretrial  stage  of  the  criminal  justice  process.  Second,  should 
the  Committee  determine  that  legislation  in  this  area  is  appropriate  at  this 
time.  I  would  sugsrest  that  the  current  bill  contains  substantial  deficiencies  to  the 
point  that  enactment  in  its  current  form  is  clearly  undesirable. 

A.    ANY    PERMANENT    DIVERSION    PROGRAM    IS    PREMATFUE 

Although  diversion  is  not  a  new  phenomenon  in  the  criminal  justice  field,  the 
current  status  of  evaluative  research  concerning  the  counseling  impact  on  de- 
fendants who  elect  to  participate  in  a  diversion  program  is  primitive.  For  many 
years,  diversion  has  existed  on  an  informal,  unstruetured  bssis.  In  this  tradi- 
tional form,  diversion  consists  of  a  decision  on  the  part  of  a  judge  or  a  prosecutor 
to  defer  prosecution  and/or  conviction  for  selected  defendants  v,iiile  they  pass 
through  a  largely  unsupervised  waiting  period.  This  form  of  diversion  is  essen- 
tially a  coping  response  on  the  part  of  these  officials  who  are  faced  with  over- 
whelming caseloads.  A  primary  purpose  of  this  form  of  diversion  is  efficiency- 
oriented,  and  the  decision  to  divert  is.  in  most  casos.  tantamount  to  a  decision 
to  dismiss  charges  against  the  defendant.  Xo  studies  have  been  conducted  to 
examine  the  impact  of  these  practices  on  the  defendant. 

In  the  mid-1960"s  diversion  began  to  assume  a  second  appearance.  Stimulated 
by  federal  and  other  grant  programs,  a  variety  of  well-funded  counseling  and 
treatment  programs  were  estaldished  to  accept  defendants  who  liad  received 
deferrals  of  prosecution.  Programs  developed  by  the  Vera  Institute  in  New  York 
and  Project  Crossroads  in  the  District  of  Columbia  were  the  forerunners  of  a 
rapidly  spreading  tendency  to  experiment  with  the  provision  of  such  services  in 
the  pretrial  setting.  These  programs  have  attracted  substantial,  national  interest 
and.  with  few  exception**,  have  conducted  crude  studies  that  allegedly  document 
significr^ntly  effective  counseling  performance.  IVIost  of  these  studies  were  con- 
ducted by  the  staffs  of  the  programs  being  evaluated. 

There  hns  occurred  what  might  best  be  described  as  a  snowball  or  bootstrnp 
effect.  With  each  new  program  and  each  new,  qiiasi-scientifi'^  evaluation,  tlie 
general  theme  has  grown  that  diversion  is  a  proven  successful  cor.ns'^ling  format. 
It  is  only  recently  that  more  impartial,  preliminary  research  and  reflection  about 
the  diver.sion  phenomenon  has  begun  to  question  this  reputation.  Increasingly, 
observers  such  as  Frank  Zimring  of  the  University  of  Chicago.  .Tames  Vorenberg 
of  Harvard  and  Dan  Freed  of  Yale  have  suggested  that  the  actual  counseling 
impact  of  diversion  is  not  known.  The  reports  of  the  National  Com.mission  on 
Standards  and  Goals  i-eafSrm  this  position  in  calling  for  extensive  research  on 
the  phenomenon  of  diversion. 

I  will  not  belabor  the  deficiencies  in  most  of  the  existing  program-centered 
rese,irch  on  counseling  impact.  A  good  general  review  of  this  research  is  Iteing 
compiled  by  Neil  Miller  of  the  National  Pretrial  Intervention  Center.  Instead.  I 
will  simply  state  the  opinion  that,  judged  by  virtu.ally  any  standard  of  research 
methodology,  thex'e  currently  exists  no  reliable  documentation  that  coiTnseling 
placed  in  a  pretrial  setting  performs  more  effectively  than  post  convictions 
counseling. 

The  thrust  and  the  limitations  of  this  observation  should  be  clearly  recognized. 
]Most  diversion  programs  report  extremely  low  recidivism  rates  for  individuals 
who  have  .^successfully  completed  the  counseling  program.  Within  the  limits  of 
current  record  keeping  iirocedures  in  criminal  justice,  tliese  statistics  are  un- 
deniably accurate.  However,  they  do  not  document  diversion  counseling  perform- 
ance. All  diversion  programs  are  extremely  selective  in  choosing  individuals  to 
participate  in  counseling.  They  are,  typically,  restrictive  not  only  in  terms  of 
crime  charged  and  prior  record  characteristics  of  individual  defendants,  but  also 
are  highly  selective  in  terms  of  the  defendants'  motivation  for  counseling.  In 
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short,  the  clientele  is  not  comprised  of  the  typical  defendfint  population.  1  ut  of 
carefully  selected  individuals — persons  who  should  perform  better  regardless  of 
coujiseling  approach. 

It  is  also  important  to  distinguish  the  lack  of  documentation  of  counseling 
performance  from  a  general  criticism  of  the  manner  in  which  most  current  diver- 
si;)n  T'rograms  function.  The  clear  impression  gained  from  visiting  many  programs 
is  that  enthusiastic,  competent  counselors  are  working  diligently  and,  potentially, 
accomplishing  significant  results.  However,  an  elentent  of  reality  must  be  en- 
grafted into  one's  view  of  these  current  programs.  Most  are  supported  hj  grants 
that  create  desirable  resource  characteristics  for  the  program.  In  evaluating 
counseling  peformance,  it  is  necessary  to  separate  these  special  funding  charac- 
teristics from  the  uni<iue  placement  of  the  counseling  program.  Stated  simply,  it  is 
clearly  possible  that  the  competent,  aggressive  staff  of  programs  such  as  those 
found  in  New  York  City  are  having  a  beneficial  impact  on  their  clients,  but  that 
a  similar  program,  replicated  without  special  funding  and  enthu'viastic  staff 
v»-ill  perform  no  more  effectively  than  traditional  corrections  programs. 

FiiuiUy.  my  comments  should  not  be  understood  to  suggest  tliat  the  lack  of 
reliable  evaluations  is  intentional  on  the  part  of  programs  desiring  to  .lustify 
their  existence.  It  is,  instead,  circumstantial,  a  result  of  the  practical  limitations 
under  which  any  new  program  functions.  For  example,  the  Manhattan  Court 
Employment  progi-am  has  used  outside  researchers  and,  in  response  to  the  sug- 
gestion of  its  latest  consultant,  is  currently  developing  a  m.ore  rigorous  evaluative 
study.  However,  the  process  of  evaluation  of  counseling  impact  is  a  complex, 
costly  and  time-consuming  undertaking.  Most  programs,  whose  primary  obliga- 
tion is  to  deal  with  clients,  are  unable  to  conduct  such  analyses. 

Conceivably,  the  uncertainty  as  to  counseling  impact  could  be  ignored  if  there 
were  no  potential  detriments  involved  in  proceeding  to  implement  a  diversion 
structure  in  the  federal  courts.  However,  there  are  clear  potentials  for  harm.  Most 
of  these  revolve  around  the  effect  on  the  defendant  of  undergoing  supervisory 
and  other  procedures. 

The  period  of  coun.seling,  whether  it  be  three  months,  twelve  months  (as  in 
the  current  bill)  or  two  years,  represents  a  substantial  constraint  on  the  indi- 
vidual's liberty  and  freedom  of  action.  This  con.straint  occurs  because  he  has 
}>eea  allegedly  implicated  in  a  criminal  act.  ITniess  we  assume  that  the  filing 
of  criminal  charges  is  tantamount  to  a  finding  of  guilt,  the  extent  to  which  this 
jirocedure  deviates  from  traditionally  accepted  limitations  on  the  exercise  of 
state  control  over  an  individual  is  obvious. 

It  can  be  argued  that  this  control  is  iuslified  by  the  defendant's  election  to 
endure  it,  counseling  occurs  only  if  the  defendant  voluntarily  chooses  it.  However, 
without  becoming  legalistic,  it  is  a])parent  that  any  such  choice  by  the  defendant 
is  voluntary  only  in  a  limited  sense.  The  defendant  who  is  offered  an  oppor- 
tunity to  choose  di-.'ersion  is  faced  with  the  following  options :  he  may  elect  to 
undergo  lengthy  counseling  with  the  possibility  of  avoiding  conviction,  or  he 
may  siibmit  himself  to  the  uncertainties  of  the  jury  trial  and  other  adjudicative 
procedures  with  the  possibility  of  eventual  conviction.  The  ever-pre.sent  pressure 
may  ))e  to  avoid  the  adjudicatory  process. 

It:  is  important  to  recognize  that  the  decision  to  be  made  by  the  defendant 
can  be  strongly  influenced  by  the  officials  of  the  court.  The  extent  to  which  the 
defendant  will  be  willing  to  forego  the  diversion  program  will  be  determined  by 
the  extent  to  v.-hich  the  other  alternative  appeals  to  be  more  onerous.  For  ex- 
ample, the  offer  of  diversion  could  be  accompianied  by  an  overt  or  implicit  threat 
tn  deny  the  defendant  access  to  charge  concessions  in  plea  bargaining  or  to  seek 
tlie  maximur.i  sentence  on  tlie  charges  against  him.  Under  such  pressure,  de- 
fendants might  be  indu.ced  to  accept  diversion  and  to  waive  any  cliallenge  to  the 
charges  or  to  the  procedures  by  whichi  they  have  been  brought  before  the  court. 

The  di^'ersion  interval  also  involves  a  substantial  delay  of  the  disi^osition  of 
charges  against  the  defendant.  It  is  in  part,  tlierefore,  inconsisterit  with  the 
n\ur-h-discussed  iiublic  interest  in  speedy  trial.  This  inconsistency  might  be  justi- 
fied if  a  demonstrated  counseling  benefit  existed. 

In  essenre,  I  would  suggest  that  the  Committee  consider  the  position  that 
diversion,  in  its  new  form,  is  an  experimental  phenomenon.  It  carries  a  strong 
potential  benefit,  but  should  be  subjected  to  rigorous  evaluative  i-esearch  prior 
to  lieing  accepted  as  an  integral  part  of  the  criminal  justice  process.  At  most,, 
it  should  be  added  to  the  federal  criminal  justice  system  on  an  experimental 
basis,  coupled  with  the  provision  of  resources  for  inten.sive  research  and  analysis 
'(f  its  impact. 
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B.   EVE>-  ASSUMING  THAT  SOME  STATUTE  IS  DESIRABLE  AT  THIS  POIXT,  THE  CURRENT 

BILL    CONTAINS     SEUIOUS    DEFICIENCES 

As  currently  proposed,  the  statute  contains  a  number  of  troubling  eliaracter- 
istics,  but  the  most  apparent  relate  to  its  failure  to  provide  guidelines,  standards 
or  criteria  for  tlie  decisions  made  during  participation  in  a  diversion  program 
and  its  failure  to  provide  adequate  safeguards  to  ensure  defendant  rights  in  the 
program. 

As  presently  constructed,  the  initial  decision  concerning  eligibility  for  diversion 
is  made  by  the  office  of  the  prosecutor.  This  placement  of  initial  decision-making 
authority  is  consistent  with  the  dominant  role  played  by  prosecutorial  officials 
in  most  programs.  Elsewhere,  this  control  derives  from  the  implicit  understand- 
ing that  the  decision  to  offer  diversion  is  one  element  of  the  prosecutor's  charging 
authority. 

It  is  possible  to  question  the  advisability  of  the  structure  of  the  current  pro- 
posal based  on  the  fact  that  the  intent  of  the  bill  is  to  create  more  effective 
counselirig  programs  for  individuals  charged  with  violations  of  federal,  crimi- 
nal statutes.  Since  the  initial  decision  to  offer  diversion  is  entrusted  to  the  prose- 
cutor, the  bill  establishes  an  environment  in  \^hich  this  decision  will  commonly 
be  made  on  criteria  not  directly  related  to  counsel' ig  variables.  For  example,  a 
central  element  of  pro.secutorial  decisions  in  diversion  in  state  jurisdictions  has 
been  the  policy  consideration  of  whether  the  alleged  olTense  constituted  a 
serious  criminal  charge.  The  emphasis  has  been  on  admitting  defendants  to 
diversion  only  if  prosecutor  policy  defined  the  charge  as  marginally  serious. 
Thus,  some  individuals  who  might  benefit  from  diversion  counseling  are  denied 
admission  to  the  program. 

Otlier  jurisdictions  handle  the  process  of  identifying  potential  candidates  in 
a  manner  tliat  focuses  the  process  more  directly  on  the  defendant  and  on  counsel- 
ing consideration.  For  example,  a  Nassau  County,  New  York  diversion  program 
functions  under  general  eligibility  guidelines  promulgated  by  the  prosecutor, 
I'ut  individual  decisions  concerning  entry  are  made  principally  by  the  counseling 
staff  and  the  defendant.  The  diversion  process  is  initiated  on  motion  by  the 
defense ;  the  motion  is  reviewed  by  the  counseling  staff  and  reviewed  by  the 
prosecutor  only  if  the  defendant  is  found  to  present  a  counseling  problem  for 
Avhich  the  program  is  alile  to  provide  assistance.  This  format  not  only  alters 
the  balance  between  defendant-counseling  considerations  and  prosecutorial  policy, 
Imt  permits  a  considered  judgment  by  the  defendant  witli  the  assistance  of 
defensie  counsel. 

A  second  decision-making  framework  also  involves  the  prosecutor  only  afrer 
the  defendant  and  the  counseling  program  have  agreed  that  participation  is 
desirable.  In  this  process,  potentially  eligible  defendants  are  contacted  shortly 
after  arrest  by  a  member  of  the  pr;\2:ram  staff.  Contacts  are  made  under  general 
guidelines  promulgated  jointly  by  the  program  and  the  j)rosecutor.  Again,  the 
prosecutor  has  final  authority  to  accept  or  reject  diversion  in  individual  cases. 

Although  these  variations  in  procedure  may  appear  insignificant,  in  practice, 
they  can  lead  to  radically  different  selections  for  the  diversion  program.  As 
presently  constituted,  the  structure  of  the  current  bill  promotes  a  decisional 
process  in  which  the  unilateral  policy  decisions  of  the  prosecutor  are  likely  to 
become  the  over- riding  consideration  in  diversion  ])rogram  eligibility.  In  the 
fither  two  models,  these  policy  decisions  are  more  likely  to  be  influenced  by  the 
defendant,  his  attorney  and  the  counseling  staff  in  individiial  cases. 

The  specifics  of  decisional  procedure  would  be  less  troublesome  if  the  pro- 
posed statute  provided  guidelines  for  the  decisions  that  are  to  be  made.  With 
respect  to  the  prosecutor  and  the  staff  of  the  program,  no  guidelines  are  pro- 
vided as  to  the  basis  on  which  decisions  are  to  be  made.  Instead,  the  process  is 
entirely  di.scretionary.  Will  prosecutors  limit  eligibility  to  first  offenders ;  to 
individuals  who  plead  guilty;  to  persons  charged  with  minor  crimes:  to  youth- 
ful offenders ;  to  persons  of  a  given  politic;'!  philosophy ;  to  black  or  white  of- 
fenders? Will  the  program  staff  restrict  its  judgment  concerning  eligibility  to  in- 
dividufils  not  having  drug  problems;  to  persons  who  represent  ideal  counseling 
risks?  The  answers  will  vary,  both  among  the  various  district  courts  and  as  re- 
gards individual  defendants. 

It  is  essential,  in  my  opinion,  that  the  statute  provide  guidance  for  these  de- 
cisions. This  guidance  need  not  take  the  form  of  specific  iiiles  that  can  be 
m.eehanically  applied  to  Individual  cnses.  It  must,  however,  establish  the  essential 
considerations  that  are  to  be  included  in  reaching  individual  decisions. 
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One  outgrowth  of  the  lack  of  standards  is  that  there  exists,  on  the  face  of  the 
curront  proposal,  no  procedure  for  a  defendant  to  challenge  a  decision  that 
(k'uies  entry  into  a  diversion  pi-ogram.  Diversion  is,  in  essence,  treated  as  a  privi- 
letie  that  tlie  prosecutor  may  or  may  not  offer  to  the  defendant.  Again,  one  need 
not  assume  a  legalistic  pose  to  argue  that  this  procedure  can  result  in  unfairness 
to  many  individuals. 

Overall,  I  would  suggest  that  a  procedure  similar  to  that  outlined  above 
would  be  moi'e  appropriate  and  would  better  assure  the  protection  of  individual 
interests  and  equality  of  treatment.  All  defendants  should  he  notified  of  the  ex- 
istence of  the  diversion  program.  Application  for  diversion  should  be  made  on  a 
motion  by  the  defense,  reviewed  by  the  counseling  staff  and  the  prosecutor  under 
established  guidelines,  and  submitted  to  a  court  hearing  to  determine  eligibility. 

Both  inadequacies,  the  lack  of  standards  and  the  absence  of  a  procedure  to  chal- 
lenge adverse  decisions  are  present  at  the  other  stages  of  the  diversion  process. 
Under  what  mechanism  is  a  plan  for  the  defendant's  conduct  while  in  the  program 
CO  be  determined?  Under  what  procedui'es  and  criteria  is  the  decision  to  terminate 
the  defendant  as  unsuccessful  to  be  madeV  What  effect  should  unsuccessful  pro- 
gram participation  have  in  sentencing  decision  following  any  eventual  conviction? 
Under  v/hat  procedures  and  criteria  is  it  to  be  determined  that  the  defendant  has 
successfully  completed  the  program  V 

A  final  area  of  concern  relates  to  the  provision  of  defense  counsel  in  the  de- 
cisional process  leading  to  diversion.  Clearly  the  decision  to  be  made  by  a  defend- 
ant is  complex.  He  must  balance  the  desirability  of  the  diversion  program,  making 
assessments  of  the  type  of  supervision,  counseling  and  other  ingredients  of 
diversion,  against  the  probable  results  of  proceeding  with  the  criminal  charges 
against  him,  making  assessments  of  the  likelihood  of  conviction,  the  probable 
sentence  if  convicted  as  well  as  the  probable,  collateral  effects  of  conviction.  Tliis 
balancing  must  be  accomplished  under  pressures  and  with  the  background  that 
both  the  prosecutor  and  the  program  staff  are  e5i)ressing  their  opinions  and 
interests.  Clearly,  the  case  for  ensuring  that  the  decLsion  be  made  with  the  advice 
of  counsel  is  persuasive. 

It  should  be  recognized  that  the  current  structure  of  the  bill  does  not  ensure 
that  defense  counsel  will  be  involved.  There  is  no  specification  of  the  point 
at  which  eligibility  is  to  be  determined  and,  conceivably,  the  decision  could  be 
made  at  a  point  prior  to  the  time  at  which  defense  counsel  is  provided.  In  view 
of  this  possibility,  I  would  urge  the  statute  specifically  require  that  defense 
counsel  be  provided  at  every  point  of  decision  in  the  proposed  process. 

In  conclusion,  I  would  like  to  reiterate  my  general  response  to  the  proposed 
bill.  First,  it  establishes  as  a  permanent  element  of  the  justice  system  a  counsel- 
ing format  whose  impact  has  not  been  fully  examined.  It  does  this  v^'ithout 
jtroviding  for  a  substantial  evaluative  research  element  in  the  new  program. 
Second,  even  assuming  that  the  time  is  ripe  for  some  legislation  in  this  area, 
the  current  bill  lacks  essential  standards  and  safeguards. 


Statement  by  Edward  de  Grazia,  Visiting  Professor  op  Law,  University  of 
Connecticut  ;  Program  and  Legal  Oirector  of  Project  on  Pre-Trial  Diver- 
sion OF  Accused  Offenders  to  Community  Mental  Health  Treatment  Pro- 
grams, Washington,  D.C,  1968-71 ;  Member  of  the  Bars  of  the  District  of 
Columbia  and  the  U.S.  Supreme  Court 

Students  of  the  criminal  process  predict  that  "the  prison  or  penitentiary  as  we 
know  it  will  almost  certainly  have  followed  the  death  penalty,  banishment,  and 
transportation  into  desuetude  before  the  end  of  the  century."  (Morris  and 
Hawkins,  The  Honest  Politician,  s  Guide  to  Crime  Control  at  124,  1969).  It  is 
today  widely  recognized  that  institutional  incarceration,  far  from  being  neces- 
sarily beneficial,  is  in  fact  usually  deleterious  to  human  beings.  Experience 
throughout  the  world  with  "total  institutions,"  prisons  and  mental  hospitals 
alike,  shows  their  adverse  effects  on  the  later  behavior  of  their  inmates.  For  some 
time,  therefore,  experimental  development  has  been  taking  place,  tending 
toward  the  eventual  elimination  of  prison  and  the  mental  hospital  in  the  forms 
we  know  them.  The  troubles  are  not,  however,  limited  to  our  "total  institutions." 
The  courts,  public  prosecutor  offices,  probation  and  parole,  all  are  failiug  to 
achieve  their  goals.  The  present  criminal  justice  system  is  known  to  he  failing 
to  apprehend  two-thirds  of  the  people  who  commit  reported  crime.  It  is  failing 
to  bring  to  judgment  half  of  those  it  apprehends.  Most  of  the  judgments  result 
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not  from  aflversary  trials  openly  held  before  judges  and  .iuries,  but  from  guilty 
pleas  negotiated  in  private  by  prosecutors  in  ways  which  are  not  controlled  by 
legal  rules,  precedents,  or  standards,  and,  effectively,  are  non-reviewable  by 
the  judiciary.  Finally,  in  the  District  of  Columbia,  alone,  thousands  of  persons 
annually  who  are  accused  of  misdemeanor  and  felony  offenses  get  their  charges 
dropped  for  "non-meritorious"  reasons,  such  as  prosecutor  overload,  crowded 
calendars,  and  court  congestion.  (See  the  Report  of  The  President's  Com- 
mission on  Law  Enforcement  and  the  Administration  of  Justice  at  21  and 
the  Report  of  the  President's  Commission  on  Crime  in  the  District  of  Columbia.) 

It  is  one  thing  to  recognize  that  elemental  structures  within  the  criminal 
ju.stice  system  are  observing  its  correctional  goals;  it  is  another  to  invent, 
test,  and  incorporate  in  their  place,  more  effective  replacement  parts.  In  1968. 
the  Center  for  Studies  in  Crime  and  Delinquency  of  the  National  Insfitutes  of 
Mental  Health  (NIMH)  made  a  research  grant  to  the  Georgetown  University 
School  of  Medicine,  Department  of  Psychiatry,  to  support  a  "pilot"  study  in 
Washington.  D.C.  which  was  designed  to  test  the  feasibility  of  one  such  innova- 
tion— the  diversion  of  accused  offenders  into  community  mental  health  treatment 
programs.  Although  the  Crossroads  and  Manhattnn  Court  Employment  Projects 
were  carried  out  at  the  same  time,  neither  of  these  diversion  project  involved 
the  attempted  diverion  of  mentally  ill  offenders.  On  the  other  hand,  both  S.  798 
and  H.R.  9007  anticipate  the  involvement  of  federal  courts  and  community  agen- 
cies in  the  delivery  of  needed  and  wanted  medical  and  psychological  services. 
Since  no  other  diversion  project  is  known  subsequently  to  have  engaged  in  the 
structured  diversion  of  accused  mi-sdemeanants  and/or  felons  to  mental  heaUn 
services  in  the  community,  it  would  seem  valuable  for  the  Congress  to  have  avail- 
able to  it,  in  connection  with  its  consideration  of  the  proposed  legislation,  the 
final  report  submitted  to  NIMH  concerning  the  goals,  methods,  problems,  results, 
and  implications  of  the  Washington,  D.C.  mental  health  diversion  project. 

I  was  program  and  legal  director  of  that  Project  and  author  of  the  Report 
submitted  to  NIMH  on  January  19.  1972.  The  project's  medical  and  co-director 
was  Dr.  James  Foy,  Professor  of  Psychiatry  at  the  Georgetown  University 
School  of  Medicine.  Our  other  key  staff  are  named  in  the  Report  which  is  lieing 
submitted  herewith  and  is  found  in  the  Subcommittee's  files.  The  Report 
of  our  project  has  already  been  studied  by  many  individuals  and  groujis  con- 
cerned with  the  experience  of  pre-trial  diversion  to  community  programs,  but 
it  has  been  unavailable  before  now  to  the  Congress  and  its  committees.  Among 
other  distinguished  groups  who  have  stiidied  the  diversion  process,  the  National 
Advisory  Commission,  on  National  Stavdards  and  Goals  quoted  and  relied  upon 
this  Report  and  its  findings,  for  example  in  the  volume  on  the  Courts  (Chapter  2, 
Diversion  at  pages  28-29  and  36).  This  study,  which  was  conducted  over  a  period 
of  three  years,  was  carefully  designed  and  thoroughly  evaluated  in  its  principal 
research  aspects,  including  those  which  demonstrated  the  ways  in  whie'i  mental 
health  diversion  could  be  accompli.'^hed  more  cheaply  than  prosecution,  and 
with  no  less  deterrent  impact  on  divertible  charged  offenders.  The  Report  deals 
with  many  of  the  same  critical  issues  in  diversion  which  S.  798  and  H.R.  9007 
are  concerned  to  resolve  in  ways  which  will  serve  the  "interests  of  protecting 
society  and  rehabilitating  individuals  charged  with  violating  criminal  laws." 

The  Report  deals,  for  example,  with  the  following  issues:  prosecutor  involve- 
ment in  decisions  to  divert  and  seek  dismissals  of  pending  charges :  the  role 
of  defense  lawyers:  the  role  of  judges;  the  role  of  victim-complainants:  the 
willingness  and  ability  of  private  and  public  agencies  in  the  community  to  render 
needed  mental  health  services  to  jpersons  accused  of  crime;  the  methods  de- 
veloped to  protect  confidential  data  concerning  the  accuseds'  mental  problems; 
the  autonomous  structure  of  the  diversion  unit  itself,  making  it  possible  to  tnke 
cases  from  jiidges  as  well  as  prosecuting  and  defense  attorneys,  and/or  to 
.select  cases  itself;  the  handling  of  ".^^i-^eedy-trial"  problems;  and  the  ways  in 
which  voluntarism  on  the  part  of  diverted  persons  can  be  assured.  Finally,  we 
showed  tliat  accused  offenders  can  be  diverted  from  the  criminal  process  with- 
out requiring  them  to  admit  guilt. 

We  diverted  one  hundred  and  sixty-four  accused  exhibitionists,  sodomists, 
drug-law  violators,  husband,  wife,  and  child-abusers,  petty  thieves,  arsoni.sts, 
receivers  of  stolen  property,  destroyers  of  property,  and  others.  We  got  two- 
thirds  of  those  referred  to  us  into  public  and  private  treatment  programs, 
including  psychotherapy.  We  found  other  needed  social  services  and  support 
for  them,  and  v.'e  got  their  charges  dismissed.  The  mental  problems  presented 
by  our  subjects  included  a  full  range  of  mental  disorders. 
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I  am  slad  to  be  iu  a  po.sitioii  to  provide  the  Congress  with  the  details  of 
our  Project,  which  should  also  prove  useful  to  the  federal,  state  and  local 
courts  and  communiry  agencies  who  will  begin  to  phin  and  develop  diversion 
iirograniH,  once  this  proposed  legislation  is  enacted.  I  heartily  support  the 
concept  of  diversion  and  its  well-considered  introduction  into  the  courts  and 
communities  of  the  nation. 


United  States  District  Court, 

District  of  Oregon, 

Probation   Office, 
February  19,   i.97//. 
lion.  Robert  W.  Kastenmeier, 
Member  of  Congress, 
Chuirman,  Subcommittee  #3, 
2232  House  Office  Building, 
Washington,  D.C. 

Dear  Me.  Kastenmeier:  As  President  of  the  Federal  Probation  Officers  As- 
sociation, 1  write  to  let  you  know  that  there  is  strong  support  for  H.R.  'JC07, 
the  bill  which  vrould  authorize  programs  of  community  suiwrvisiou  for  certain 
persons  charged  with  federal  crimes.  Moreover,  there  is  persuasive  evidence  that 
the  resix)nsibilities  involved  should  be  assigned  to  the  Probation  Officers  of  the 
U.S.  Courts. 

Diverv;ion  and  deferred  prosecution  plans  are  not  new  in  the  federal  system. 
U.S.C.  Title  18,  Section  5001  authorizes  diversion  of  persons  under  the  age  of 
21  years  to  local  authorities  for  proper  handling;  indeed,  most  juveniles  accused 
of  federal  offenses  have  been,  and  are  thus  traditiomiUy  diverted  (and  properly 
so)  from  the  federal  system,  frequently  with  the  aid  of  United  States  Probation 
()ffieers.  The  practice  of  deferred  pro.secution  with  community  supervision  being 
provided  by  probation  officers  has  been  in  effect  for  more  tlian  20  years  on  an 
informal  basis.  It  lias  been  often  referred  to  as  the  '"Brooklyn  Plan."  Today 
there  are  nearly  800  juveniles  and  adults  currently  being  provided  such  services. 
In  an  address  on  December  6,  1971,  at  the  National  Conference  on  Corrections 
at  Williamsburg.  Virginia,  the  Attorney  General  of  the  United  States  orally 
indicated  his  intent  to  expand  the  practice ;  and  his  successor  recently  authorized 
the  procedure  for  a  specitic  category  of  adult  cases.  Over  the  many  years 
involved  the  investigation  and  supervision  services  have  consistently  been  pro- 
vided by  probation  officers,  aided  by  existing  community  resources,  with  about 
989f  of  the  cases  reaching  a  successful  termination. 

There  are  other  equally  persuasive  reasons  why  this  plan  should  remain 
within  the  Court's  Probation  System.  It  is  one  element  of  the  justice  system 
that  has  not  required  intervention  in  recent  years  to  protect  the  rights  of  the 
offender.  Indeed,  its  beneficial  influence  has  extended  forward  in  tlie  justice 
system  into  the  correctional  area  and  back  into  the  pre-trial  arena.  Not  only  is 
this  a  significant  factor  in  and  of  itself,  but  where  else,  other  than  within  the 
Court,  can  the  sought  after  protective  avoidance  of  the  creation  of  a  ''record" 
l>e  better  assured?  Further,  it  will  be  recalled  that  the  American  Bar  Association 
has  assiduously  insisted  that  presentence  type  investigations  should  never  be 
permitted,  even  remotely,  to  fall  within  the  influence  of  the  prosecutor.  I  suggest, 
with  greatest  concern  before  any  such  authorizing  legislation  might  be  passed, 
that  painstaking  care  be  taken  to  investigate  the  possible  implications  of  allowing 
either  the  social  investigations  involved  or  the  actual  supervision  of  such  persons 
to  be  placed  in  the  same  branch  of  government  as  the  prosecutor.  Beyond  the 
fact  that  the  tasks  involved  have  been  successfully  performed  for  many  years 
by  probation  officers  witli  appropriate  protections,  their  numbers  have  recently 
been  increased  and  it  is  well  known  that  their  professional  qualifications  are  un- 
excelled by  any  similar  correctional  body. 

One  other  thing — and  my  writing  at  this  time  is  influenced  by  this  as  much  as 
anything  else — I  am  increasingly  concerned  about  the  inability  of  big  federal 
bureaucracy  to  deal  with  complex  individual  human  problems.  Two  dedicated 
veteran  Members  of  Congress  from  Oregon  in  recently  announcing  their  inten- 
tion not  to  run  for  a  congressional  seat  again  expressed  this  same  concern.  One 
added,  '"There  are  none  of  us  in  Congress  anymore  who  can  do  the  job  right,  no 
matter  how  hard  we  try."  S.  798  would  create  another  government  agency, 
whereas  H.R.  9007  would  place  the  responsibility  for  the  investigation  and  super- 
vision of  certain  unconvicted  offenders  within  a  small  section  of  the  government 


144 

that  lias  successfully  performed  the  function  for  many  years,  whose  officers  are 
unsurpassed  in  their  professional  qualifications  to  do  so,  which  can  best  protect 
the  individual's  rights,  which  can  ensure  that  the  objectives  of  the  measure  will 
be  achieved  with  the  aid  of  local  services  and  can  do  so  with  a  proven  localized 
service  delivery  capacity  that  w'ill  add  only  a  modest  expense,  comparatively,  to 
the  taxpayer. 

If  the  tasks  involved  cannot  be  assigned  as  proposed  in  H.R.  9007,  then  let  me 
be  so  bold  as  to  suggest  that  we  consider  not  legislating  at  all ;  rather,  allow 
present  informal  methods  to  continue  broadened  by  policy.  Above  all,  let  us  not 
create  another  bureaucratic  agency. 
Sincerely  yours, 

Walter  Evans. 


Statement  of  Daniel  J.  Freed,  Professor  of  Law  and  Its  Administration, 

Yale  Law  School 

I  appreciate  the  Subcommittee's  invitation  to  sul)mit  for  its  hearing  record  a 
written  statement  on  S.  70S  and  H.R.  9007 — proposals  which  purport  to  translate 
recent  experiments  with  pretrial  diversion  into  the  black  letter  law  of  federal 
criminal  statutes. 

Although  I  share  some  of  the  premises  of  the  bills,  and  regard  highly  some  of 
the  programs  whose  accomplishments  led  to  their  introduction,  I  believe  that 
any  diversion  legislation  at  this  time  is  premature,  and  that  enactment  of  the 
bills  now  before  you  would  be  a  mistake.  Because  tlie  overvrhelming  weight  of 
crime  commissions,  courts,  government  officials,  bar  associations  and  others  who 
have  been  heard  from,  is  already  on  i-ecord  in  support,  I  feel  an  obligation  to  spell 
out  my  reasons  for  opposition  in  some  detail. 

I  should  .state  at  the  outset  that  pretrial  diversion  is  a  concept  I  long  accepted 
as  valid,  with  few  questions.  As  a  memlier  of  the  Office  of  Criminal  Justice  in  the 
Department  of  Justice  in  the  mid-lDGO's.  I  worked  closely  v\-ith  tlie  National 
Ci'ime  Commission,  and  shared  the  widespread  staff  enthusiasm  for  the  diver.sion 
concept  which  the  Commission's  final  report  recommended  in  1967.  I  am  a  member 
of  the  Board  of  Trustees  of  the  Vera  Institute  of  Justice,  whose  Manhattan  Court 
Employment  Project  was  one  of  the  pioneering  pretrial  diversion  programs, 
launched  in  late  1967,  whose  growth  and  success  continues  today.  I  am  also  a 
member  of  the  New  Haven  Pretrial  Services  Council  which,  with  LEAA  funds, 
has  since  mid-1972  sponsored  a  pretrial  diversion  program  patterned  after  the 
Mauiiattan  project  and  Washington,  D.C.'s  Project  Crossroads. 

My  personal  familiarity  with  these  two  applications  of  the  diversion  concept 
has  instilled  i!Oth  admiration  and  skepticism  for  this  important  effort  to  reform 
the  pretrial  criminal  process.  That  experience,  coupled  with  several  recent  publi- 
cations and  forthcoming  research  v>'hich  post-date  the  Senate  hearings  on  S.  798 
in  March  1973,  and  the  introduction  of  H.R.  9007  in  June  1973,  leads  me  to  urge 
caution  before  Congress  embraces  in  1974  a  concept  v.-hich  generated  so  much 
enthusiasm  between  1907  and  1973.  The  availa!»ility  of  new  and  disquieting 
findings  suggests  that  diversion  legislation  should  be  postponed,  and  that  the 
bills  before  you  raise  hitherto  under-recognized  questions  of  fact,  law  and  policy 
on  which  some  searching  reexaminations  need  to  be  conducted. 

We  should  begin  by  acknowledging  the  affirmative  side  of  the  case  for  diversion, 
for  it  is  an  impressive  one.  It  aro.se  from  recognition  that  the  criminal  law  is 
overused,  that  too  much  conduct  has  been  swept  within  its  scope,  that  resulting 
caseloads  in  the  criminal  courts  are  excessive,  that  this  burden  impedes  both 
the  effective  prosecution  of  serious  crimes  and  the  effective  defense  of  accused 
persons,  and  that  the  current  range  and  application  of  dispo-sitional  alternatives 
in  the  criminal  process  treats  altogether  too  many  persons  either  too  harshly  or 
too  ineffectively. 

Out  of  this  background,  two  major  themes  have  emerged  for  the  reform  of 
criminal  justice  administration :  decriminalization  through  repeal  of  certain 
statutes,  and  diversion  out  of  the  criminal  process  of  certain  arrested  persons  for 
whom  alternative  programs  seem  preferable,  both  for  the  individual  and  society, 
to  full  scale  criminal  prosecution. 

It  is  not  out  of  hostility  to  these  premises,  but  out  of  respect  for  them,  that  I 
believe  the  proposed  legislation  is  wrong.  Diversion  programs  have  recorded  some 
notal)le  accomplishments.  They  have  cumulatively  avoided  full  prosecution  of 
thousands  of  persons.  They  have  i-estored  or  enabled  the  entry  of  many  arrested 
persons  to  productive  jobs.  They  have  pioneered  in  a  number  of  communities  new 
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models  for  the  delivery  of  training,  employment,  counseling  and  other  services  to 
persons  involved  with  the  criminal  process  They  have  attracted  much  funding, 
federal,  state,  local  and  private.  They  have  demonstrated  a  way  to  introduce  new 
kinds  of  professionals  and  paraprofessionais,  including  ex-offenders,  into  highly 
respousihle,  constructive  roles  in  the  service  delivery  side  of  the  criminal  process. 

All  of  this  acknowledges  that  pilot  projects  have  taught,  and  are  teaching  much 
about  useful  directions  in  which  the  criminal  process  may  be  modified.  None  of  it 
proves  that  the  particular  ways  in  which  disparate  programs  have  operated  to 
date  should  either  become  permanent  fixtures,  or  be  adopted  as  models  for  federal 
and  state  statutes.  There  is  too  much  experience  with  reforms  which  have  failed — 
out  of  defective  theories  or  deficient  implementation,  or  both — for  us  to  become 
careless  and  neglect  to  distinguish  now  between  useful  discoveries  from  diversion 
pilot  programs,  and  useful  ways  to  translate  them  into  long-term  improvements. 

I  intend  to  set  out  a  number  of  illustrative  conclusions  which  can  not  be  validly 
drawn  from  the  experience  to  date ;  a  few  procedures  which  ought  not  be  repli- 
cated or  accorded  statutory  sanction  as  in  S.  798  and  H.R.  9007 ;  a  range  of  ques- 
tions which  must  be  faced  before  the  legislative  die  is  cast ;  and  several  alterna- 
tives that  merit  exploration  before  public  policy  can  safely  move  from  delight 
over  the  early  experiments  with  diversion  into  confidence  that  experience  has 
formulated  a  model  that  is  ready  to  be  mass  produced. 

One  set  of  arguments  ought  to  be  laid  to  rest  at  the  outset.  Repeatedly  in 
testimony,  and  project  reports,  and  the  popular  press,  we  find  statements  that 
pretrial  diversion  is  cheaper  than  imprisonment,  and  that  incarceration  may  be  of 
more  harm  than  good  for  some  individuals  as  well  as  for  society.  Platitudes  like 
these  do  a  disservice  to  careful  analysis  of  diversion  to  date.  They  have  little  if 
any  relevance  to  the  accomplishments  of  pilot  projects  or  the  hard  issues  pre- 
sented by  these  bills.  The  overwhelming  bulk  of  all  persons  diverted  in  experi- 
mental projects  to  date  have  been  accused  first  offenders,  or  persons  with  slim 
prior  records  and  currently  minor  charges.  It  is  difficult  to  visit  a  project,  or  study 
a  project  report  in  detail,  and  fail  to  ask  whether  more  than  a  tiny  minority,  if 
any,  really  face  imprisonment  in  today's  trial  court,  plea  bargaining  and  sen- 
tencing system.  To  the  extent  that  project  reports  were  able  to  compile  meaningful 
information,  a  not  unusual  finding  was  that  the  control  group  used  for  compari- 
son with  persons  who  entered  the  division  program  showed  a  high  rate  of  out- 
right dismissals  (e.g.  44%  of  the  controls  in  Project  Crossroads  were  listed  as 
"charges  dismissed,"  Final  Report,  p.  35,  1971)  ;  and  hardly  any  incarceration 
(e.g.  in  New  Haven,  not  one  person  out  of  134  dispositions  in  a  '"contror'  group 
went  to  jail :  38  were  dismissed  ;  64  were  fined  $10-20 ;  32  received  suspended  sen- 
tence.s,  Preliminary  Evaluation,  p.  79, 1973). 


These  small  illustrations  are  not  intended  to  disparage  the  useful  service 
which  these  two  diversion  programs,  and  others,  provide.  They  are  offered  as 
cautions  against  accepting  headline  stories  and  eye-catching  arguments  for  stat- 
utory diversion  without  scrutinizing  the  sometimes  dull,  but  often  important, 
statistics  on  the  inside  pages  of  lengthy  reports.  I  will  note  a  few  other  illustra- 
tions in  the  course  of  this  statement,  but  none  should  substitue  for  Congressional 
scrutiny  of  at  least  a  representative  sample  of  the  many  detailed  reports  that 
expose  the  inner  workings,  or  malfunctions,  of  diversion  pilot  projects. 

An  analytical  presentation  of  pretrial  diversion  wins  early  supporters  when 
listeners  and  readers  learn  that  its  purpose  is  to  offer  job  training,  employment 
or  other  constructive  aid  to  accused  persons  early  in  their  encounters  with 
the  law  enforcement  or  court  process.  But  the  difficulties  begin  to  dawn  as  some 
nuts-and-bolts  questions  about  program  details  unfold :  e.g.,  what  kind  of  aid  ? 
extended  to  which  persons?  on  what  conditions?  with  what  consequences  of 
success  or  failure?  via  what  decision-making  and  review  procedures? 

The  difficulties  multii^ly  rapidly  when  prospective  participants,  law  enforce- 
ment officials  and  evaluation  teams  encounter  some  of  the  serious  implications 
and  controversies  that  inhere  in  a  diversion  program's  operations :  e.g..  How 
can  a  prosecutor  permit  a  lawful  arrest  for  a  serious  crime  to  result  in  the 
immediate  delivery  of  employment  services  to  the  defendant,  instead  of  prompt 
prosecution  and  conviction?  Why  are  so  many  categories  of  arrested  persons 
excluded  from  eligil>ility?  "Why  should  a  defendant  who  was  unemployed  prior 
to  arrest  be  diverted,  w^hile  an  accused  who  had  a  job  is  considered  ineligible, 
and  referred  for  full  prosecution?  Should  persons  admitted  to  pretrial  diversion 
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programs  be  presumed  to  be  innocent  or  be  required  to  acknowledge  their  guilt? 
Will  persons  who  assert  their  innocence  be  barred  from  entry  into  job-finding 
programs?  For  what  period  of  time  will  program  participation  be  required,  will 
compliance  with  all  its  riiles  be  enforced,  and  will  prosecution  on  the  original 
charges  be  suspended,  before  the  accused  learns  whether  his  case  will  be  dis- 
missed or  prosecuted,  and  the  prosecutor  learns  that  the  ease  will  be  dropped 
or  must  be  tried?  Are  decisions  concerning  admission  to  and  expulsion  from 
programs,  and  ultimate  dismissal  or  prosecution  of  charges,  to  be  made  by 
judges  or  to  be  retained  within  the  traditional  discretion  of  prosecutors?  If  the 
decision  is  to  be  made  by  the  prosecutor,  will  his  criteria  be  required  to  be 
published  so  that  aggrieved  persons  may  appeal  from  alleged  failure  to  adhere 
to  those  guidelines? 

In  terms  of  delivery  of  services  in  the  criminal  process,  what  fundamental 
advantages  distinguish  pretrial  diversion  from  postconviction  probation?  In 
terms  of  judicial  administration,  since  so  few  criminal  cases  go  to  trial,  how  do 
negotiations  between  the  prosecutor  and  the  defense  lawyer  as  to  diversion  and 
its  pretrial  consequences  fundamentally  differ  from  plea  bargaining  and  its 
sentencing  consequences?  If  it  is  like  plea  bargaining,  will  the  agreement  be 
written  and  the  proceedings  on  its  submission  to  the  court  be  recorded  along 
the  lines  of  the  ABA  Standards  and  the  Standards  and  Goals  Commission  on 
pleas  of  guilty?  In  terms  of  erasing  the  stigma  of  a  criminal  record,  how  do 
statutes  and  rules  which  permit  arrests  to  be  dismissed  and  records  to  be  ex- 
punged after  pretrial  diversion  differ  from  those  which  permit  convictions  to 
be  annulled,  or  charges  to  be  dismissed,  or  adjudication  records  to  be  expunged 
after  post-plea  or  post-conviction  probation? 

Does  valid  research  really  prove  that  comparable  persons  diverted  prior  to 
adjudication  rather  than  placed  under  similar  programs  after  adjudication  will 
have  lower  recidivism  records?  Should  pretrial  diversion  agencies  become  an 
adjunct  to  the  growing  network  of  criminal  justice  bureaucracies,  e.g..  bnil 
agencies,  drug  programs,  alcohol  programs,  mental  health  organizations,  or 
be  consolidated  as  part  of  the  prosecutor's  oflSce,  the  public  defender's  office,  or 
the  probation  service? 

The  Itills  pending  before  your  committee  fail  to  answer  most  of  these  ques- 
tions. They  answer  a  number  of  others  very  unwisely,  in  my  view.  And  they  dele- 
gate complete  and  unguided  discretion  to  the  Attorney  General  or  the  proliation 
service  on  a  few  on  the  basis  of  assum.ptions  which  are  unclear  or  troublesome. 

The  dilemma  of  how  to  resolve  qiiestions  like  these  is  ch.nred  by  mnn^  pro- 
ponents, for  it  is  quite  evident  that  the  term  pretrial  diversion  means  different 
things  to  different  advocates.  It  does  not  at  all  identify  a  single  concept  with 
standard,  well-tested  procedures  for  carrying  it  out.  Some  indication  of  the 
disparity  in  philosophies  and  perspectives  among  diversion  proponents  (to  say 
nothing  about  important  details  of  operation)  is  reflected  in  the  sppctnun  of 
descriptions  adapted  by  different  programs  and  important  standard-writers:  e.g.. 

— "diversion  from  tlie  criminal  justice  system" 

— "pretrial  intervention" 

— "pretrial  probation" 

— "deferred  prosecution" 

— "preprosecution  probn  tion" 

— "deferred  preprosecution  probation" 

— "preventive  rehabilitation*' 

This  background,  coupled  with  the  hearing  record  published  by  the  Senate  and 
that  now  being  compiled  in  the  House,  indicate  that  Congress  is  being  asked  to 
estnblish  a  federal  model  or  framework  for  nationwide  diversion  at  a  time  of 
signific.int  uncertainty  on  matters  of  importance.  Myriad  projects,  with  varying 
rationales,  criteria,  procedures  and  accomplishments,  are  in  various  infant  stages 
of  operation,  but  a  panoramic  view  shows  no  consensus  on  issues  pertinent  to 
the  legislative  determination  of  whether,  and  how,  pilot  diversion  should  become  a 
permanent  fixti'ire  in  criminal  justice  administration. 

Enactment  in  1974  would  of  course  serve  two  purposes:  it  would  place  the 
imju'imatur  of  Congress  on  a  high-minded  reform,  and  it  would  authorize  still 
more  federal  appropriations  to  finance  diversion  programs  additional  to  those 
the  Department  of  Labor  and  LEAA  have  already  invested  in  heavily.  But  if 
R.  798  and  H.R.  9007  are  typical,  enactment  would,  on  inadequate  evidence, 
endorse  very  dubious  concepts  and  severe  restrictions.  In  so  doing,  it  would  eli- 
minate much  of  the  flexibility  which  this  complex  innovation  needs  before  careful 
evaluation  can  validly  compare  diversion  with  other  criminal  process  and  non- 
criminal alternatives,  and  can  identify  the  ingredients  of  sound  legislation. 
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As  I  discuss  a  few  of  the  questions  which  experience  to  date  raises  .but  does 
not  yet  settle.  I  hope  the  Subcommittee  will  ponder  one  central  question:  What 
is  to  he  gained  by  p;issing  a  diversion  statute  this  year,  when  there  is  widespread 
experimentation  and  ample  funding  without  it,  and  little  evidence  that  either 
broader  authorization  or  the  imposition  of  restrictions  is  ripe  for  decision? 

1.  Reduced  rccidivifim? 

According  to  the  Final  Report  of  Project  Crossroads  (1971)  : 

"Fmm  the  point  of  view  of  improving  tlie  criminal  justice  system,  a  pre-trial 
diversion  program  which  does  not  also  reduce  recidivism  is  of  little  value  .  .  ." 
(p.  34). 

This  view  is  widely  held,  and  a  major  argument  advanced  by  diversion  pro- 
ponents is  that  their  clients  are  "much  less  likely  to  commit  another  crime  than 
the  individual  who  goes  through  the  criminal  jutice  system  in  the  normal  way." 
Senate  Report  93^17,  page  7.  The  Senate  Judiciary  Committee  reached  this 
conclusion  on  the  basis  of  information  furnished  by  a  number  of  programs 
showing  their  recidivism  rates  to  be  low  (p.  8),  and  by  two  experimental  projects 
(Crossroads  and  the  ^Manhattan  Court  Employment  Project)  which  made  com- 
parative studies  and  found  their  recidivism  rates  to  be  50%  less  than  that  of 
"a  matched  group  of  nonparticipants  processed  through  the  court  in  the  normal 
fashion"  (p.  7).  These  are  impressive  findings,  but  several  subsequent  research 
studies,  which  reexamined  the  methodology  employed,  have  cast  serious  doubt 
on  their  validity. 

For  example,  the  Bureau  of  Evaluation  of  the  New  York  City  Human  Re- 
sources Administration  retained  Professor  Franklin  E.  Zimring  of  the  University 
of  Chicago  to  review  the  evaluation  efforts  of  the  Court  Employment  Project. 
While  confirming  a  number  of  encouraging  indications  of  project  performance, 
including  the  fact  that  "rearrest  rates  among  the  successful  Project  participants 
were  signiticantly  lower  than  among  either  terminations  or  controls"  (p.  2G), 
the  conclusion  from  these  data  that  the  Project  reduces  recidivism  could  not 
be  substantiated.  In  a  report  dated  November  1973,  Professor  Zimring  stated 
(p.  43)  : 

■'As  it  stands,  there  is  no  firm  foundation  for  believing  that  Project  partici- 
pants commit  more  or  fewer  subsequent  offenses  than  they  would  if  subjected 
to  the  alternative  treatment  of  criminal  justice  system  processing.  Whether 
this  lack  of  difference  is  due  to  the  weakness  of  the  research  design  or  a  lack 
of  real  Project  impact  is  not  known." 

His  report  proposed  a  new  study  involving  the  random  assignment  of  eligible 
defendants  into  the  Project  or  a  control  group.  The  Vera  Institute  of  Justice, 
accepting  Professor  Zimring's  suggestion,  has  applied  to  the  National  Institute 
of  Law  Enforcement  and  Criminal  Justice  for  funds  to  conduct  such  a  recidivism 
study  in  New  York  City. 

In  the  light  of  the  methodological  shortcomings  uncovered  in  the  Zimring 
report,^  there  have  to  my  knowledge  been  no  diversion  evaluations  in  the  United 
States,  at  least  among  those  published  to  date,  which  could  support  the  recidivism 
reduction  conclusions  reached  by  the  Senate  Judiciary  Committee.  Project  Cross- 
roads, for  example,  also  prominently  cited  in  the  Senate  Report  and  the  Standards 
and  Goals  Commission  Report,  compared  diversion  participants  with  a  control 
group  consisting  of  persons  who,  on  tlie  paper  record,  were  eligible  to  be 
considered  by  the  project.  The  comparison  was  very  favorable  to  the  diverted 
group.  But  in  that  project,  as  in  others,  many  screening  steps  intervened  between 
paper  eligibility  and  recruitment  into  project  participation,  e.g.  staff  interview, 
defendant  willingness  to  participate,  staff  recommendation,  prosecutorial  consent 
(Project  Crossroads,  Final  Report,  page  2).  Large  numbers  of  the  "eligibles" 
tended  to  drop  out  diiring  this  process,  for  a  variety  of  reasons,  leaving  as 
project  participants  only  those  most  likely  to  succeed.  As  a  final  example,  the 


1  The  technical  details  of  the  research  problem  are  summarized  at  page  27  of  the  Zimring 
report : 

"First,  no  Inference  about  Project  impact  can  be  drawn  from  the  fact  that  successful 
participants  are  rearrested  less  often  than  Project  tailures.  Those  who  eventually  succeeded 
were  probably  better  risks  than  those  who  eventually  failed,  and  probably  would  have 
experienced  fewer  arrests  whether  or  not  the  Project  had  any  impact  on  their  propensity  to 
comrilt  future  crimes. 

"Second,  no  inference  about  Project  Impact  can  be  drawn  from  the  fact  that  Project 
successes  have  lower  rates  of  rearrest  than  a  control  group  of  persons  who  would  have  been 
eligible  for  treatment.  xVssuming  the  control  group  is  a  perfect  duplicate  of  persons  who 
enter  the  Project,  the  correct  comparison  is  between  the  Project's  total  rearrest  rate  (i.e., 
for  both  terminations  and  dismissals)  and  the  control  group  rate,  because  the  control 
group  is  composed  of  persons  who  would  have  failed  in  the  Project  as  well  as  persons  who 
would  liave  succeeded.'' 
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evaluation  of  Flint,  Michigan's  Citizens  Probation  Authority  diversion  program, 
which  is  printed  in  the  Senate  Hearings  on  S.  T9S,  at  page  441,  seems  to  acknowl- 
edge the  same  weakness  in  inferring  reduced  recidivism  from  the  fact  that  a  loic 
recidivism  rate  (16.7%)  was  found  among  its  clientele  (Senate  Report  93-417. 
page  8 ) . 

Construction  of  a  valid  group  has  thus  been  a  difficult,  and  to  date  unrealized, 
accomplishment.  But  that  is  only  half  of  the  problem.  Proving  that  diversion 
reduces  recidivism.  I  suspect,  will  turn  out  to  be  an  impossibility,  and  not  a  mere 
research  technicality.  I  am  skeptical  whether — once  valid  controls  are  estab- 
lished— future  legislation,  or  funding,  will  ever  be  able  validly  to  be  based  on  the 
recidivism  reduction  argument.  The  reason  is  that  today's  diversion  programs 
appear  to  limit  their  recommendations,  and  prosecutors  appear  to  limit  their 
discretionary  approvals  of  suspended  pro.secution,  to  defendants  for  whom — if 
convicted — imprisonment  will  represent  both  an  undesirable  and  an  unlikely 
sentence.  Quite  understandably,  pilot  programs  and  prosecutors  are  intentionally 
selecting  defendants  who  seem  very  unlikely  to  recidivate,  and  likely  to  be 
helped  by  their  services.  The  proponents  of  the  pending  legislation  offer  many 
indications  for  inferring  that  a  similar  selection  process  will  be  employed  in  the 
future  as  well.  To  say  under  these  circumstances  that  the  records  of  diverted 
defendants  are  and  will  be  better  than  those  of  defendants  who  go  "tlirough 
the  criminal  justice  system  in  the  normal  way"  (S.  Rep.  93-417.  page  7)  may  l)e 
just  another  way  of  saying  that  diversion  programs  pick  their  clients  wisely, 
and  that  the  normal  system  is  deficient. 

The  latter  problem  provokes  an  important  question  raised  by  diversion  ex- 
perience to  date :  since  the  useful  and  well-funded  services  provided  by  pre- 
trial diversion  programs  typically  exceed  those  being  offered  by  post-conviction 
probation  programs  in  the  same  jurisdictions,  what  evidence  is  there  in  the 
record  to  suggest  that  an  equally  low  rate  of  recidivism  for  the  same  defendants 
could  not  be  achieved  if  probation  programs  were  equally  funded  and  offered 
the  very  same  services  ? 

2.  Pilot  Projects  vs.  Long  Term  Programs 

Doubts  about  whether  diversion  uniquely  reduces  crime  are  symptomatic  of 
pervasive  doubts  about  a  number  of  other  claimed  long-term  advantages.  In 
the  view  of  two  well-informed  observers,  "the  .slipshod  handling  of  evaluation 
and  reporting  .  .  .  makes  it  unlikely  that  even  several  years  from  now  vre  will 
know  what  the  extent  of  the  shift  toward  early  diversion  has  been  or  what  im- 
pact it  has  had  on  crime,  criminal  justice  costs,  efficiency,  morale  or  rehabilita- 
tion." ^  These  doubts  are  becoming  widely  shared.  They  arise  from  diverse 
sources,  and  api)ly  to  the  contemporary  diversion  scene,  to  its  historical  anteced- 
ents in  both  the  juvenile  justice  system  and  the  traditional  informal  discretion 
of  prosecutors,  and  to  forecasts  of  where  the  concept  may  be  heading  by  the  end 
of  the  century. 

From  1907  to  1973,  national  crime  commissions,  the  .Tudicial  Conference 
of  the  United  States,  the  American  Bar  Association,  the  National  District  At- 
torneys Association,  the  Justice  Department,  the  Chamber  of  Commerce  and 
countless  others  recommended  diversion  from  the  criminal  process  for  a  variety 
of  reasons  and  with  a  range  of  formats.  But  within  the  past  year,  with  in- 
creasing frequency,  sobex'ing  second  thoughts  have  begun  to  appear. 

In  1987,  the  President's  Commission  on  Law  Enforcement  and  Administration 
of  Justice  became  the  first  major  national  organization  to  urge  formal  pretrial 
diversion  pi'Ograms.  In  1973.  James  Vorenberg,  former  Executive  Director  of  the 
Commission,  co-authored  a  critical  reappraisal.  His  assessment  was  summed  up 
in  these  words : " 

WJiat  is  far  more  disturbing  is  that  so  little  groundwork  is  being  laid  that 
would  permit  judgments  about  the  worth  of  various  diversion  programs  three, 
five,  and  ten  years  from  now.  The  two  principal  reasons  are  (1)  lack  of  research 
fund.s  and  (2)  chronic  reluctance  of  operating  agencies  to  subject  themselves  to 
intensive  and  possibly  critical  evaluation. 

It  thus  seems  a  fair  guess  that  for  many  years  the  case  for — or  against — 
diversion  will  continue  to  be  made  on  tlie  liasis  of  theory,  the  pressure  of  l)ack- 
log  in  the  system,  rather  superficial  cost  figures,  and  views  as  to  the  humane- 
ness of  more  or  less  coercive  treatment. 


2  Vorenherp:  and  Vorenberfr.  Early  Diversion  from  the  Criminal  Justice  Svntem:  Practice 
in  Seorch  of  a  Theory  In  Prisoners  in  America,  pp.  151,  154  (L.  Ohlin.  ed.l973). 
s/d.  at  182. 
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Professor  Donald  Xewman,  of  New  York  State's  School  of  Criminal  Justice 
in  Albany,  looked  hack  to  the  early  1900's  in  drawing  an  analogy  between  adult 
diversion  proposals  now  and  juvenile  diversion  experience  then,  particularly  in 
light  of  the  Supreme  Court's  recent  decision  in  In  re  Gault,  378  U.S.  1  (1D67) 

"The  iiaradox  and  the  dilemma  of  diversion  proposals  is  presented  by  the 
moiiel  of  the  juvenile  court.  Here  for  some  60  years  informality  and  diversion 
were  the  rule  and  yet  when  it  was  tested  on  the  Supreme  Court  level  it  was 
found  that  the  results  did  not  justify  the  risks  taken  with  our  legal  ideology. 
Can  criminal  justice  promise  more? 

".  .  .  The  contrary  argument  to  diversion  is  that  any  technique  developed  out- 
side court  scrutiny  has  a  high  probability  of  corruption  and  misuse,  including 
the  possibility  that  the  net  of  criminal  justice  will  be  ever  expanded  imder  the 
guise  of  beneficence  by  informal  and  invisible  means." 

A  critical  analysis  of  juvenile  diversion  today  emerged  from  a  1972  grant  by 
the  Law  Enforcement  Assistance  Administration  to  the  University  of  Michigan's 
National  Assessment  of  Juvenile  Corrections,  funding  a  summer  study  in  con- 
trasting communities  in  a  single  State.  See  the  June,  1973  report,  Diversion  From 
the  Juvenile  Justice  System,  by  Donald  R.  Cressey  and  Robert  A.  McDermott. 

The  Subcommittee  should  also  take  account  of  the  remarks  of  Dean  Sheldon 
Messinger,  School  of  Criminology,  University  of  California  at  Berkeley,  offered 
at  a  June  1973  Criminal  Justice  Conference  in  Chicago  devoted  to  the  subject 
The  Year  2000  and  the  ProWems  of  Criminal  Justice  : 

"I  expect  .  .  .  the  police  to  develop  .some  better  measures  of  assuring  us  that 
they  ai-e  not  above  the  law.  At  the  same  time  current  emphasis  on  diversion, 
which  I  expect  to  continue,  points  in  some  part  to  a  contrary  trend,  one  that 
frees  the  police  and  others  to  channel  the  lives  of  persons  without  suiEcient 
r-heck  on  the  strength  of  their  grounds  for  assuming  this  power.  By  the  year  2000 
I  expect  we  shall  be  very  much  concerned  with  this  matter,  having  discovered 
once  again  that  in  the  name  of  humanity  and  reformation  we  have  increased 
the  power  of  the  agents  of  criminal  justice  over  our  lives." 

The.se  concerns  will  be  placed  in  an  exceptionally  useful  and  detailed  context, 
analyzing  modern  diversion  practice  in  the  adult  criminal  process  against  the 
background  of  discretionary  techniques  traditionally  employed  by  law  enforce- 
ment officials,  in  a  major  study  by  Raymond  T.  Nimmer  soon  to  be  published 
by  the  American  Bar  Foundation.  Mr.  Nimmer's  two  year  examination  of  Alterna- 
tive Forms  of  Prosecution:  An  Overvietv  of  Diversion  from  the  Criminal  Justice 
Process  observes  at  page  2  of  his  .Tanuary,  1974  manuscript : 

"Most  diversion  proceeds  without  studies  of  impact,  even  of  questionable 
methodology ;  its  success  remains  largely  a  matter  to  be  judged  impressionisti- 
eally. 

"To  anyone  who  approaches  the  topic  without  preconceived  enthusia'sm  for 
diversion,  it  is  immediately  obvious  that  before  promoting  expanded  usage,  It  is 
necessary  to  make  an  assessment  of  what  has  occurred  and  is  now  occurring 
under  the  lieading  of  diversion." 

Other  assessments  of  px'etrial  diversion  are  now  under  way,  and  the  availabil- 
ity of  .«:till  further  research  will  no  doubt  proliferate  in  the  months  ahead  as 
LEA  A  and  other  governmental  and  private  institutions  place  heightened  emphasis 
on  the  need  for  qnality  evaluations  of  criminal  justice  system  reforms.  One  still 
incomplete  project  should  be  of  particular  future  interest  to  the  Congress,  since 
it  concerns  the  American  Bar  Association  v.-hich  has  been  in  the  front  ranks  of 
diversion  proponents  in  recent  years. 

The  Association's  interest  has  Iteen  manifest  through  the  work  of  at  lea.st  three 
of  its  subsidiaries.  In  March  1970.  the  landmark  ABA  Project  on  Standards  for 
Criminal  .Tustice  urged  prosecutors  and  defense  attorneys  to  explore  early  diver- 
sion. See  the  Statidanls  Relating  to  The  Proyfcutioa  Function  and  The  Defense 
Function  (Prosecution  Standard  3.8,  Defense  Standard  6.1).  The  Standards  were 
approved  ]iy  the  ABA  House  of  Dele.'rates  in  February  1971.  Shortly  thereafter, 
the  ABA  established  a  farsigbted  Commission  on  Correctional  Facilities  and 
Services  under  the  rhairmanshin  of  former  Governor,  now  Chief  .Tustice,  Richard 
J.  Hugb.es  of  New  Jersey.  Its  charter  was  to  pursue  correctional  reform  and  of- 
fender treatment  opportunities  throughout  the  United  States.  The  Commission's 
strong  interest  in  diversion  in  turn  led  to  the  creation  in  March  1973  of  an 


•'Nf^wmnn.  Correcfions  of  the  Future:  Ftnme  Porrrlo-rex  in  Development,  \n  rollpotefl  Pa- 
nprs.  Tnstitnte  on  "Corrpf>tioTi«  in  Context :  The  Criminal  Jastice  System  anr)  t^he  Corrective 
Fiinctlnn"  (U.  of  Wisconsin.  1972). 
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ABA  National  Pretrial  Intervention  Seryioe  Center,  under  a  SIHO  000  gvont  from 
the  U.S.  Department  of  Labor.  The  Center's  i^tntecl  purpose  is  to  stimulate  the 
establi.^hment  of  pretrial  diversion  or  intervention  alternatives  to  criminal  ad- 
judication. One  month  earlier,  in  February  1973.  the  ABA  House  of  Delegates 
overwhelmingly  endorsed,  in  concept,  an  earlier  version  of  S.  79S,  on  the  recom- 
mendation of  its  Criminal  Justice  Section.  ^ 

In  mid-1973,  in  the  wake  of  all  three  American  jf.ar  A.ssociation  initiative.s, 
and  subsequent  to  the  completion  of  Senator  Burdick's  Hearings  on  S.  79S.  con- 
cern over  the  quality  of  program  evaluations  generally  led  the  National  Science 
Foundation  to  award  a  number  of  important  new  research  grants.  One  of  these 
was  a  substantial  grant  to  Governor  Hughes'  ABA  Commission  on  Correctionnl 
Facilities  and  Services  to  study  the  Evaluation  of  Research  on  Pretrial  Direraiov. 
A  preliminary  version  of  this  important  assessment  effort  is  currently  in  draft 
form.  l>ut  remains  to  be  completed.  I  do  not  know  whether  the  ABA  has  sliared 
with  the  Sulicommittee  any  preliminary  findings  from  the  evaluation  of  diversion 
program  evaluations,  or  whether  its  work  is  considered  too  tentative  at  this 
stage.  But  I  would  be  surprised  if  either  the  ABA  or  the  House  of  Retiresentn- 
tives  would  at  this  time  press  for  enactment  of  legislation  to  embody  diversion 
in  federal  biw  without  waiting  for  the  results  of  that  important  study,  and  for 
a  comparison  of  its  eventual  findings  with  other  research  efforts,  such  as  those 
to  wliicii  I  have  previously  referred. 

This  recent  and  ongoing  research  on  diversion  constitutes  but  the  latest  stage 
in  an  evolutionary  process  of  pretrial  justice  reform,  whose  outcome  remains  in 
doubt.  Diversion  has  grown  from  a  long-standinir  but  informal  and  low-visibility 
discretionary  practice  of  prosecutors  and  juvenile  courts:  to  a  widely-endoi'sed 
theory  and  formal  reform  concept  beginning  in  1907:  to  the  sul)jeet  of  a  wide 
variety  of  experimental  projects  and  self-reports  in  the  early  1970"s  ;  to  the  target 
of  intensive  and  critical  research  in  the  past  year  or  two. 

As  this  research  goes  on,  three  preliminary  findings  see?n  appropriate,  on  the 
basis  of  known  studies :  First,  several  thoughtful,  detached  and  detailed  inquiries 
into  diversion  pilot  projects  in  action  raise  soliering  doubts  about  one  or  more 
aspects  of  the  theory,  the  implications,  tlie  implementation,  or  the  adequacy  of 
research  into  the  claimed  advantages  of  diversion.  Second,  no  researcli  to  date 
justifies  the  conclusion  that  pretrial  diversion  should  be  abandoned.  And  third, 
in  light  of  the  many  open  questions,  no  evidence  currently  justifies  converting 
pretrial  diversion  from  its  status  as  a  useful  experiment  to  a  long  term,  perhaps 
permanent,  component  of  a  criminal  justice  system. 

On  the  contrary,  before  legi'slatures  act,  prudence  suggests  that  the  Iiurden 
of  proof  ought  to  shift  back  to  diversion's  advocates  to  address  in  detail  the  hard 
questions  which  neither  the  early  enthusiasm,  the  inadequate  evaluations,  nor 
the  curl-ent  rhetoric,  has  succeeded  in  answering. 

S.  Prosecutorial  control? 

The  balance  of  this  statement  will  touch  on  just  a  few  of  the  elements  of  diver- 
sion programs  or  legislation  to  which  further  thought  or  experimentation  ought 
to  be  given. 

Both  bills  now  before  the  Subcommittee  give  virtually  total  control  to  the 
prosecutor  over  entry  into  a  pretrial  d^'ersion  program.  Section  3(1)  of  S.  798 
provides  that  a  defendant  is  to  be  eligible  only  if  "recommended  for  participa- 
tion ...  by  the  attorney  for  the  government."  A  judicial  oSiicer  v,-ill  be  able  to 
reject  an  eligible  defendant,  but  he  will  not  be  authorized  to  admit  a  person  over 
the  obiection  of  the  United  States  Attorney. 

S.  798  would  also  accord  the  prosecutor  control  over  termination  of  a  defendant's 
participation  in  a  diversion  urogram.  Expulsion  of  the  accuse<l  must  l>e  order*>d  i>y 
a  federal  court  under  section  7(b)  "if  the  attorney  for  the  GoA-ernment  finds 
such  individual  is  not  fulfilling  his  obligations  under  the  plan  applicable  to  him." 
Xo  standards  are  specified;  no  evidentiary  showing  need  be  made;  the  prosecu- 
tor's decision  is  to  be  final. 

H.R.  9007  differs  in  the  latter  respect.  Tike  S.  798,  it  makes  "recommendntion  of 
the  attorney  for  the  Government"  (Section  3171(a))  a  prereoulsiie  to  judicial 
placement  of  the  accused  in  a  pretrial  diversion  program.  But  unlike  S.  798,  it 
places  any  decision  as  to  termination  of  program  participation  within  the  court's 
discretion. 

The  House  version  seems  clearly  superior  in  the  latter  respect.  But  on  an  i.ssue 
which  remains  hisrhly  controversial  and  of  great  importance,  botli  hills  seem  to 
me  to  display  undue  deference  to  the  Department  of  Justice  in  authorizing  its 
attorneys  to  dictate  to  federal  judses  when  they  may,  and  when  they  may  not, 
admit  a  defendant  to  a  formal  pretrial  program  authorized  by  statute. 
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The  Senate  Report,  reflecting  the  strong  views  of  the  Justice  Department  and 
other  prosecutors,  equates  prosecutorial  control  over  diversion  to  "the  discretion 
which  prosecuting  attorneys  have  historically  had  to  bring,  prosecute  and  dis- 
miss criminal  charges."  S.  Rep.  93-417,  page  13.  The  Senate  Judiciary  Commit- 
tee saw  diversion  as  "merely  another  tool  in  the  hands  of  the  prosecutor"  (p.  9), 
and  noted  that  "Stripped  of  title  and  formal  trappings,  diversion  has  been  prac- 
ticed in  the  criminal  justice  system  for  years"  (p.  5) . 

Historical  precedents,  in  large  part,  support  the  Senate's  description  of  the 
power  of  prosecutors.  But  the  hasty  leap  to  the  conclusion  that  diversion  would 
give  pro.secutors  "merely  another  tool,"  and  the  implication  that  "titles  and  for- 
mal trappings"  are  of  negligible  significance,  warrant  very  close  examination. 

A  strong  argument  can  be  made  for  the  proposition  that  ,a  statute  vesting  total 
control  in  a  prosecutor  over  a  citizen's  entitlement  to  the  benefits  of  a  formal, 
funded  program  in  the  judicial  process  would  be  unwise  as  a  matter  of  policy  and 
vulnerable  to  serious  challenge  as  a  matter  of  constitutional  law.  From  a  variety 
of  sources  emerge  suggestions  that  the  minimum  ingredients  for  an  acceptable 
diversion  program  should  include  the  following  :  (1)  published  standards  to  guide 
the  exercise  of  discretion  by  individual  prosecutors  as  to  defendants'  entry^  pro- 
gram requirements,  and  exit  from  diversion;  (2)  participation  in  the  forjuula- 
tion  of  such  standards  by  prosecutors,  defense  attorneys,  corrections  officials  and 
judges;  and  (3)  judicial  review  of  entry  and  exit  procedures  to  require  a  prose- 
cutor's written  reasons  for  not  diverting  an  eligible  defendant,  and  to  guard 
against  arbitrary  decisions  in  the  daily  administration  of  program  standards.  All 
rhree  requirements  are  suggested  by  Standard  2.2,  Procedure  for  Diversion  Pro- 
grams, in  Courts  (National  Advisory  Commission  on  Criminal  Justice  Standards 
and  Goals,  1973)  a  document  often  invoked  by  proponents  of  diversion  legisla- 
tion. None  of  these  elements  is  mandatorily  incorporated  in  S.  798  or  H.R.  9007, 
and  it  seems  curious  that  so  few  witnesses  have  called  attention  the  omissions 
or  recommended  that  they  be  remedied. 

Perhaps  even  more  fundamental,  the  Congress  should  examine  with  great  care 
the  questi(m  whether  formal  pretrial  diversion  programs  are  not  much  more  akin 
to  the  sentencing  powers  and  procedures  of  judges  than  to  the  traditional  role 
of  prosecutors :  i.e.  to  judicial  decisions  prescribing  controls  over  future  conduct, 
rather  than  to  prosecutorial  decisions  regarding  whether  to  charge  a  person  with 
a  criminal  offense,  or  to  prosecute  or  nolle  a  case  after  the  charge  or  indictment 
has  been  filed.  Diversion  must  be  recognized  for  the  many  essential  respects  in 
which  it  constitutes  a  pretrial  sentence.  A  person  (1)  is  arrested  for  a  crime,  (2) 
elects  not  to  contest  the  charge,  (3)  submits  to  ofl^icial  supervision  and  control 
over  his  conduct,  and  (4)  is  subject  to  future  invocation  of  criminal  charges  or 
sanctions  if  he  fails  to  comply.  At  least  two  labels  often  attaclied  to  diversion 
candidly  aeknovcledged  the  similarity  to  sentencing :  pretrial  probation,  and  pre- 
prosecution  probation. 

It  might  be  argu&d  that  the  increasing  ,and  apparently  successful  use  of  in- 
formal diversion  in  the  federal  system,  usually  referred  to  as  the  Brooklyn  plan, 
represents  a  precedent  for  formal  statutory  authorization.  The  argument  carries 
weight,  but  it  by  no  means  seals  the  case  for  federal  legislation.  Informal  diver- 
sion is  an  intermediate  step  between  the  prosecutor's  traditional  charging  and 
nolle  process  ("yes,  we  will  prosecute,"  or  "no,  we  will  drop  charges"),  on  one 
hand,  and  the  more  complex  formal  diversion  and  sentencing  processes  on  the 
other.  It  nevertheless  raises  many  of  the  same  questions  as  formal  diversion.  Xo 
eligibility  standards  or  guidelines  are  visible.  Arbitrary  denials,  if  any.  are  not 
reviewable.  Xo  federal  statute  has  thus  far  conferred  on  pro.'^ecutors*  the  total 
control  envisioned  by  S.  788.  And  the  constitutional  validity  of  prosecutorial 
supremacy  over  pretrial  diversion  has  not,  to  my  knowledge,  been  adjudicated. 
What  has  been  done  informally  on  a  limited,  low  visibility  basis  has  thus  not  been 
approved  formally  either  by  Congress  or  the  Supreme  Court. 

In  determining  Vvhether  to  take  that  important  leap,  the  Congress  ought  to 
closely  cross-examine  the  Department  of  Justice  on  its  past  and  proiwsed  stand- 
ards for  pretrial  diversion,  and  on  its  adamant  resistance  to  judicial  control 
over  a  process  so  intimately  similar  to  judicial  sentencing.  In  terms  reminiscent 
of  plea  bargaining  and  sentencing,  the  Department  for  more  than  a  year  in- 
sisted ui<on  defendants'  "formal  acknowledgment  of  wrongdoing,  such  as  a  plea 
of  guilty"  as  a  prerequisite  to  diversion  program  entry  (S.  Rep.  93-417,  p.  16). 
The  Department  finally  settled  for  the  current  provision  of  S.  798,  Section  2, 
which  limits  the  bill  'to  persons  accused  of  crime  who  accept  responsibility  for 
their  behavior  and  admit  the  need  for  such  assistance."  See  also  Standard  2.1. 
General  Criteria  for  Diversion,  in  Courts,  pp.  32-33  (Standards  and  Goals  Com- 
mission, 1973). 
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The  smallness  of  this  concession  was  highliglited  by  the  Department's  state- 
ment to  the  Senate  Committee  "that  the  bill  now  gives  the  U.S.  Attorney  com- 
plete discretion  with  respect  to  all  phases  of  the  diversion  program."  S.  Rep. 
93-417.  p.  IG.  That  statement  seems  to  he  a  gentle  v.ay  of  informing  the  Con- 
gress and  the  courts  that  diversion  will  he  as  narrowly  or  broadly  defined  and 
applied  as  the  Department  of  Justice  unilaterally  desires,  and  that  the  legal 
and  financial  control  vested  in  the  Attorney  General  by  S.  798  are  considered 
suflBcient  to  guarantee  the  Department  a  dominant  role  over  the  future  of  pretrial 
diversion. 

The  dangers  which  lurk  in  that  kind  of  delegation  of  diversion  control  are  not 
hard  to  imagine.  Two  co-defendants  might  meet  all  apparent  eligibility  standards 
only  to  have  the  prosecutor  divert  one  and  prosecute  the  other,  without  stated 
reasons,  and  subject  to  no  judicial  review.  A  defendant  Vvdio  is  diverted  may  be 
arbitrarily  terminated  from  the  program,  prosecuted  more  harshly  than  if  he 
had  not  entered  the  program  at  all.  and — if  convicted — given  no  credit  against 
sentence  for  time  spent  under  diversion  program  control.  If  acknowledgments  of 
'■responsil;iIity  for  their  behavior"  are  preconditions — as  in  S.  798 — for  de- 
fendant entry  into  diversion,  a  fair  trial  for  persons  subsequently  expelled  from 
a  program  may  become  more  difficult  the  salutary  inadmissibility-of-statements 
provisions  of  Section  6(b)  of  S.  798.  A  fair  trial  may  similarly  be  rendered  difficult 
when  pre-diversion  investigation  reports  and  recommendations,  which  in  many 
respects  will  resemble  presentence  reports,  are  made  available  to  prosecutors 
contrary  to  the  policy  which  underlies  Rule  32(c)  (1)  of  the  Federal  Rules  of 
Criminal  Procedure : 

".  .  .  The  report  shall  not  be  submitted  to  the  court  or  its  contents  disclosed 
to  anyone  unless  the  defendant  has  pleaded  guilty  or  has  been  found  guilty." 

In  light  of  problems  such  as  these,  pretrial  diversion  under  the  prosecutor's 
control  may  eventually  lead  to  diversion  bargaining  that  will  be  more  trouble- 
some than  plea  bargaining,  which  itself  is  under  increasing  fire.  A  plea  bargain 
at  least  results  in  an  agreement  to  terminate  the  prosecution  and  leave  the  sen- 
tence up  to  the  court.  It  is  a  transaction  which  settles  the  criminal  charges,  and 
acknowledges  that  the  judge  will  make  the  decision  on  disposition.  A  diversion 
bargain,  on  the  other  hand,  without  plea  or  trial,  in  a  sense  confers  both  the 
prosecution  and  sentencing  functions  on  the  prosecutor :  it  enables  him  to  delay 
T)rosecution,  to  impose  a  pretrial  sentence  on  an  unconvicted  person,  and  to  re- 
tain discretion  as  to  later  termination  of  the  prosecution  depending  on  whether 
he  is  satisfied  with  the  manner  in  vrhich  the  pretrial  sentence  was  served. 

While  prosecutorial  control  over  pretrial  diversion  is  unwise,  the  converse — 
statutory  subordination  of  the  prosecutor's  role — would  also  raise  very  trouble- 
some questions.  United  States  v.  Cox,  342  F.2d  167  (5th  Cir.  1965),  cert.  den.  85 
S.Ct.  1767  (1967),  makes  it  fairly  clear  that  a  court  ordinarily  may  neither  com- 
pel the  United  States  Attorney  to  prosecute,  nor  refrain  from  prosecuting,  a 
defendant.  Compulsory  diversion  might  well  run  afoul  of  that  decision.  If,  for 
example,  law  enforcement  officials  believe  that  a  person's  alleged  crime  and  prior 
criminal  record  are  serious,  and  that  trial  and  conviction  are  essential  to  valid 
purposes  of  criminal  law.  a  program  which  thwarts  those  purposes  by  prevent- 
ing prosecution  could  easily  be  viewed  as  contrary  to  the  public  interest.  If,  on 
the  other  hand,  the  arrested  person  appears  to  the  United  States  Attorney  to  rep- 
resent both  a  serious  case  for  pro.secution,  and  a  case  holding  a  substantial  likeli- 
hood of  success  if  diverted,  the  prosecutor's  dilemma  may  be  difficult  indeed : 
Should  he  delay  the  casp,  try  diversion,  and  risk  losing  evidence,  witnesses  and  a 
conviction  if  diversion  fails?  Or  should  he  oppose  diversion.  pro<'eed  with  a  per- 
haps lengthy  prosecution,  and  thereby  risk  losing  a  timely  opportunity  to  deliver 
iisef ul   services  ? 

One  possible  resolution  which  the  Subcommittee  might  consider  would  be 
legislation  nffpring  crovernnient  prosecutors  a  series  of  choices.  Thp  offer  misht 
be  tendered  to  the  Department  of  .Tustice  as  an  entity,  or  to  the  United  States 
Attorney  in  eacti  federal  district. 

First,  the  prosecutor,  retaining  his  traditional  power  to  prosecute  or  nolle, 
could  elect  not  to  exercise  a  new  grant  of  statutory  authority  to  attach  pretrial 
conditions  to  nonprosecution.  i.e.  he  could  choose  to  veto  establishment  of  a  diver- 
sion program  and  district  acceptance  of  funds  appropriated  for  its  operation. 
Second,  he  could  elect  to  accept  pretrial  diversionary  authority,  but  would  be 
permitted  to  do  so  only  upon  agreeing  to  be  bound  by  published  rules  specifyinsr 
thp  categorips  of  defpudants  entitled  to  diversion,  the  circumstances  and  condi- 
tions of  entry  and  exit,  and  the  parameters  of  such  programs.  Third,  the  rules 
governing  diversion  coidd  become  effective  only  if  approved  (or  modified)  by  a 
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Board  composed,  as  in  Title  II  of  S.  754,  of  the  prosecutor,  the  United  States 
District  Court,  the  Federal  Public  Defender  and  a  representative  of  the  district's 
defense  bar,^  the  chief  probation  officer  and  community  representatives.  Fourth, 
entry  into  diversion  programs,  and  subsequent  decisions  as  to  modification,  termi- 
nation or  dismissal,  would  all  be  made  by  judges  or  other  judicial  officers,  after 
considering  the  applications  of  defendants,  the  recommendations  of  prosecutors, 
and  pertinent  information  offered  by  other  participants  in  the  diversionary 
process. 

Such  a  .system  would  not  impose  pretrial  diversion  on  any  prosecutor's  office, 
but  would  place  ultimate  control  over  prosecutor-endorsed  programs  in  the  judi- 
ciary. It  would  involve  the  defendant  or  his  lawyer  in  the  establishment  of 
district  programs  as  well  as  in  access  to  them  in  individual  cases,  thereby 
attempting  to  ensure  equality  and  visibility  in  the  administration  of  diversionary 
authority.  It  would  enable  the  Department  of  Justice,  or  its  representatives,  to 
determine  whether  the  benefits  of  a  flexible  but  reviewable  pretrial  disposition 
system  outweighed,  or  were  overbalanced  by,  the  loss  of  control  over  decisions  not 
to  prosecute  in  situations  meeting  agreed  upon  diversionary  guidelines. 

^ly  own  hunch  is  that  diversion  prior  to  trial  is  not  essential  to  helping 
offenders  or  accused  persons,  and  that  if  prosecutorial  control  is  the  price  to  be 
paid,  it  would  be  preferable  to  abandon  pretrial  diversion  in  its  present  forms. 
An  alternative  in  such  circumstances  might  be  to  recognize  that  constructive 
aid  to  defendants  awaiting  trial  can  be  offered  on  a  voluntary  basis  without 
affecting  the  timing  of  a  trial  or  a  plea;  that  guilty  pleas  or  acknowledgements 
by  defendants  of  personal  involvement  should  be  prohibited  as  conditions  of 
eligibility :  that  no  reason  exists  in  law  or  polic.v  for  offering  richer  oppor- 
tunities under  the  label  of  pretrial  diversion  than  will  be  available  at  the 
post-conviction  probation  stage :  and  that  all  such  options  should  be  equally 
available  to  defendants  whether  they  plead  innocent  or  guilty,  and  v»iiether 
they  ultimately  go  to  trial  or  elect  to  forego  trial. 

Jj.  Program  auspices 

H.R.  9007  designates  the  United  States  Probation  Service  as  the  diversion 
program  operator.  S.  798  designates  the  Attorney  General,  but  would  permit 
the  Department — in  consultation  with  each  United  States  district  court — either 
to  operate  the  program  itself  in  a  district  or  to  contract  for  others  to  do  so. 
Reasonable  arguments  can  be  made  for  favoring  either  agency,  but  the  same 
can  be  said  of  arguments  in  opposition.  The  evidence  to  date  provides  an  inade- 
quate foundation  on  which  to  make  a  federal  statutory  commitment  to  either, 
or  to  any  of  several  other  attractive  possibilities.  The  record  before  the  Senate 
Judiciary  Committee  clearly  suggests  that  the  full  range  of  diversion  admin- 
istration possibilities  was  not  adequately  explored,  and  that  the  implications 
of  settling  on  a  single  sponsor — Justice  Department,  Probation  Service,  or 
otherwise— at  this  time  not  been  fully  canvassed. 

The  Department  of  Justice  may  be  a  logical  choice  if  one  makes  a  number 
of  assumptions :  e.g.,  that  prosecutorial  control  over  diversion  should  be  im- 
mutal)ly  established  by  statute ;  that  the  community  corrections  expertise  of 
the  Bureau  of  Prisons  makes  it  an  appropriate  Justice  Department  supervisor 
of  diversion,  and  that  the  Department  would  select  the  Bureau  of  Prisons 
rather  than  the  Criminal  Division  as  its  designee ;  and  that  the  administration 
of  a  Department-run  diversion  program  would  not  be  subordinated  to  its 
prosecutorial  function.  Subordination  to  prosecutorial  pressures  might,  for 
example,  induce  the  diversion  staff  to  limit  its  recommendations  to  the  mo.st 
minor  cases :  or  might  condition  diversion  on  subtle  threats  to  deny  plea  bar- 
gaining concessions,  or  to  prosecute  and  seek  a  maximum  sentence,  .should  the 
defendant  elect  to  contest  the  charges  against  him  instead  of  agreeing  to 
diversion.  None  of  these  illustrations  is  intended  to  suggest  that  the  Depart- 
ment would  in  fact  misuse  dual  control  over  the  prosecutorial  function  and  the 
diversion  function.  Such  an  arrangement  would,  however,  be  open  to  misuse  and 
nothing  in  the  legislation  would  seem  to  preclude  it. 

In  tills  connection,  the  Subcommittee  might  take  note  that  the  diversion 
program  in  Flint.  Michigan,  established  in  1965  by  Robert  F.  Leonard.  Prose- 
cuting Attorney  for  Genessee  County,  vras  transferred  from  prosecutorial  con- 
trol to  become  "a  separate  and  distinct  function  of  County  management."  The 


s  S.  79S  ptr.Tnsrely  omits  in  Section  S(a),  any  mention  of  the  public  defenrlpr  In  the  mem- 
bership of  a  district's  diversion  program  advisory  committee,  even  though  the  Chief  Judge 
and  the  United  States  Attorney  are  required  members. 
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resolution  set  forth  in  Senate  Hearings  on  S.  798,  March  27,  1973,  at  page  501, 
provides  in  part  as  follows  : 

"Whereas,  it  has  been  deemed  advisabe  that  the  Citizens  Probation  Authority 
be  divorced  from  the  direction  and  control  of  the  Prosecuting  Attorney's  office 
and  placed  under  the  direct  jurisdiction  of  the  Court  Affairs  Committee:  Now, 
therefore,  be  it 

"Resolved,  That  this  Board  of  Supervisors  authorize  the  establishment  of  the 
Citizens  Probation  Authority  as  a  new  department  of  the  County,  and  directs 
that  this  department  be  placed  under  the  jurisdiction  of  the  Court  Affairs 
Committee." 

This   transfer   apparently    took    place    in    198S    at    the    request   of   Prosecutor 
Leonard.  Hearings,  page  444. 

Probation  control  over  diversion  program  operation  offers  a  somewhat  more 
attractive  alternative  hecau'-^e  federal  probation  officers  are  accustomed  to  super- 
vising defendants  in  the  comnuinity.  have  already  developed  pretrial  supervision 
experience  under  the  Brooklyn  plan,  and  might  more  easily  extend  the  same 
range  and  quality  of  job  and  counseling  services  to  pretrial  and  convicted  per- 
sons. This  option,  however,  poses  serious  problems  of  its  own.  Pretrial  probation 
tends  to  blur  important  distinctions  between  accused  and  convicted  offenders. 
It  imposes  a  role  conflict  on  probation  officers  in  attempting  to  distinguish  be- 
tween persons  presumed  innocent  and  persons  found  guilty.  It  may  run  afoul 
of  the  policy  of  Rule  32(c)  (1),  regarding  nondisclosure  of  presentence  reports 
prior  to  conviction,  referred  to  previously.  And  it  makes  it  difficult  to  include 
as  staff  members  those  talented  paraprofessionals,  including  ex-offenders,  whom 
early  diversion  pilot  programs  have  identified  as  highly  useful  team  members, 
but  who  do  not  meet  traditional  federal  probation  service  standards. 

In  addition,  the  proponents  of  H.R.  9007  appear  to  be  unaware  of  the  possible 
constitutional  impediments  identified  by  the  House  Judiciary  Committee  several 
years  ago  to  placing  pretrial  defendants  under  the  supervision  of  federal  pro- 
Itation  officers.  In  House  Report  1541.  89th  Congress,  2d  Session,  repor^^ing  favor- 
ably on  S-13."57  which  became  tlie  Bail  Reform  Act  of  196(5,  the  Committee  struck 
a  provision  of  the  Senate  passed  bill  that  would  have  authorized  such  releases 
prior  to  conviction.  The  Report  stated  at  page  3  : 

"Amendment  Xo.  4  eliminates  as  one  of  the  conditions  upon  which  a  defendant 
may  be  released  the  placement  of  the  individual  under  the  supervision  of  a  pro- 
bation offii'-er.  Since  tlie  probation  officer  is  an  arm  of  the  court,  who,  under 
normal  circumstances,  only  enters  into  a  case  after  conviction,  your  committee 
is  of  the  opinion  that  in  order  to  avoid  any  possilvllity  that  any  constitutional 
right  of  the  defendant  be  invaded  this  provision  should  be  deleted.  It  is  obvious 
tliat  if  a  probation  officer  assumes  the  responsibilitv  for  a  defendant  where  a 
case  has  not  yet  been  disposed  of,  he  would  necessarily  make  inquiry  concernincr 
the  defendant." 

There  are  certainly  other  pos.sible  choices  for  diversion  program  administra- 
tion whiHi  warrant  consideration  by  the  Congress.  Public  defender  offices  are  a 
vinble  alternative  according  to  the  experience  of  t'le  Seattle  public  defender, 
Phillip  H.  Ginsberg,  who  has  testified  on  behalf  of  the  National  Legal  x\id  and 
Defender  Association. 

Privite  organizations,  such  as  the  IManhattan  Court  Emnlovment  Project  and 
Project  Crossroads,  have  established  notable  records  of  contribution  to  the 
criminal  process  under  the  respective  sponsorships  of  the  Vera  Institute  of  .Justice 
and  the  National  Committee  for  Children  and  Youth.  The  Court  Employment 
Project  is  continuing  today  as  a  non-profit  corporation.  Project  Crossroads  was 
al)sorbed  several  years  ago  into  the  probation  department  of  the  Superior  Court 
in  W;^shin2:ton.  D.C.  Its  performance  since  then  has  no*-,  to  my  knowledge,  been 
the  subiect  of  careful  ref^xsimination  to  determine  how  the  change  in  au.spices  has 
affected  project  growth  and  reputation. 

An  independent,  court-supervised  Pretrial  Services  Agency,  patterned  along 
the  lines  of  Title  II  of  S.  754.  the  proposed  Speedv  Trial  Act  of  1973.  now  pend- 
insr  in  the  Senate,  offers  still  another  highly  promisins  technique  for  intetrrating 
the  totality  of  pretrial  criminal  justice  functions  under  a  single  administrative 
roof. 

With  so  many  formats  outstandinnr.  and  the  pros  and  cons  of  each  underex- 
amined  to  date,  the  wisest  choice — if  any  legislation  were  to  be  enacted  at  this 
time — miarbt  well  be  to  spur  flexibility  rather  than  cement  rigidity.  Taking  an 
invaluable  les^;on  from  it-^  Criminal  .Tustice  Act  of  1964.  the  Consrress  could  niace 
financial  cont-rnl  under  the  courts,  authorize  a  wide  range  of  program  administra- 
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tidu  options,  and  lot  a  ropresontative  process  in  each  district  select  the  fi)rm:it 
it  thinks  best.  An  essential  element  of  the  statute  would  be  a  duty  to  report  an- 
nually to  Congress,  the  courts  and  the  public,  so  that  an  informed  consensus,  or 
a  nin^e  of  issues  ripe  for  decision,  misht  emerge  a  number  of  years  hence,  as 
in  the  manner  currently  being  evolved  by  the  Senate  Judiciary  Committee  in 
S.  75-1. 

5.  Stiginatization  and  Cri))}i>uil  Records 

An  oft-stated  advantage  of  pretrial  diversion  is  that  it  saves  accused  persons 
from  the  unnecessary  stigma  of  a  criminal  conviction.  It  can  thus  forestall  the 
prejudice  wliich  so  often  frustrates  ex-offenders  when  they  return  to  the  com- 
munity and  seek  employment. 

While  this  is  an  undeniably  important  goal,  the  question  whether  pretrial 
diversion  is  either  necessary  or  sufficient  to  accomplish  it  in  more  than  a  handful 
of  cases  deserves  careful  attention.  A  stigma  can  attach  in  many  ways.  It  may 
derive  from  the  fact  of  arrest,  irnspective  of  subsequent  disposition ;  or  from  the 
fact  of  conviction ;  or  from  the  existence  of  a  criminal  record  prior  to  the  arrest 
which  bought  the  accused  into  a  new  diversion  program.  It  can  even,  as  indicated 
below,  arise  from  the  requirements  and  circumstances  of  diversion  programs 
themselves. 

The  criminal  process  can  attempt  to  avoid  stigmatirdng  a  person,  or  to  remove 
a  stigma,  in  a  variety  of  ways;  ihe  police  may  decline  to  arrest,  or  may  take  the 
person  home  or  to  a  hospital,  and  enter  no  arrest  on  his  or  her  record.  The  prose- 
cutor may  decline  to  prosecute,  or  nolle  a  charge,  and  remove  the  arrest  record. 
Different  statutes  authorize  erasure  or  expungement  of  criminal  records  by 
various  means. 

Neither  S.  70S  nor  H.R.  0007  explicitly  authorizes  erasure  or  expungement 
of  the  criminal  record  of  a  diverted  person,  so  that  the  stigmatization  rationale, 
while  laudable  in  purpose,  lacks  follow-through  in  the  federal  legislation.  And 
there  is  reason  to  believe  that  the  proponents  have  not  fully  thought  through 
their  own  intentions  in  this  respect. 

For  one  thing,  the  terminology  all  too  frequently  employed  in  referring  to  the 
clients  of  pretrial  diversion  programs  is  "offenders"  :  e.g. 

—Prosecutor  Robert  F.  Leonard,  on  behalf  of  the  National  District  Attorneys 
Association  ( Sen.  Rep.  93-417,  page  12)  : 

"(B)y   so   diverting  such   offenders  they  avoid  the  indelible  stigma   of 
v-riminal'  or  'ex-con'  .  .  ." 
— National  Advisory  Commission  on  Criminal  Justice  Standards  and  Goals, 
Courts  (1073),  page  28: 

"By  taking  the  offender  out  of  the  criminal  justice  system  before  convic- 
tion, diversion  imposes  no  stigma  of  conviction.  .  .  ." 
This  language  is  no  accident  or  oversight.  The  guilt,  or  probable  guilt,  of 
diverted  defendants  is  an  assumption  set  forth  in  Section  2  of  S.  708,  and  candidly 
acknowledged  by  many  proponents  :  e.g. 

— Stf^ndards  and  Goals  Commission,  Courts  (1073),  page 33  : 

'•Diversion  of  an  offender  assumes  that  some  act  justifying  criminal  inter- 
vei'.tion  has  occurred.  After  the  facts  are  clear  or  the  defendant  admits  his 
guilt.  In  situations  where  it  is  not  clear  that  guilt  could  be  established,  how- 
ever, care  must  be  taken  that  diversion  is  not  invoked  for  individuals  who 
have  committed  no  crime." 
— Associate  Deputy  Attorney  General  Gary  Baise,  U.S.  Department  of  Justice 
(1974)  : 

'•While  we  have  alv.-ays  recognized  the  diSculties  inherent  in  such   a 
requirement,  we  feel  that  successful  rehabilitation  is  problematic  for  those 
individuals  who  maintain  their  innocence  or  who  wish  to  plead  not  guilty 
.  .  .   [W]e  believe  it  would  be  advisable  to  reinforce  this  with  a  statement 
of  Congressional  intent  that  defendants  who  are  insistent  upon  their  inno- 
cence would  not  be  eligible  for  placement  under  a  community  supervision 
program." 
These  positions  are  troublesome  and  quite  inconsistent  with  the  objective  of 
avoiding  stigmatization,  for  they  add  up  to  a  model  of  diversion  that  announces 
to  participating  defendants  and  to  the  outside  world  that  only  guilty,  or  probably 
guilty,  persons  participate  in  pretrial  diversion  programs.  If  the  arrest  record 
is  not  expunged,  and  the  person's  program  enrollment  is  widely  known,  the  impli- 
cation of  guilt  will  remain  an  indelible  part  of  the  record.  If  the  accused  has  never 
been  arrested  before,  this  process  may  give  him  enough  of  a  criminal  record  to 
taint  him  in  many  places,  and  with  many  employers.  If  on  the  other  hand  the 
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accused  already  had  a  prior  criminal  record,  it"  may  not  make  much  difference 
either  way,  for  a  stigma  has  already  attached.  In  either  event  the  stigma rization 
rationale  seems  largely  illusory  under  the  proposed  legislation. 

There  are  several  possible  remedies  the  Subcommittee  might  examine,  at  least 
some  of  which  I  gather  Senator  Burdick's  subcommittee  has  championed  for 
several  years.  These  deal  with  erasure,  expungement  and  other  forms  of  avoiding 
or  removing  stigmatizing  records.  Such  proposals  v>'ould  be  consistent  with  the 
recommendations  for  overcoming  employment  barriers  in  "Programs  for  Employ- 
ment," a  chapter  in  the  National  Advisory  Commission  on  Criminal  Justice 
Standards  and  Goals  Report  entitled  Couununity  Crime  Prevention  (1073). 

Statutes  or  proposals  to  permit  erasure  of  arrest  records  have  l)ecome  fairly 
common  in  recent  years ;  those  dealing  with  expungement  of  conviction  records 
are  rare.  Yet  since  botli  types  have  precedents  and  are  feasible,  there  may  be 
nothing  magic  in  the  utilization  of  pretrial  diversion,  as  opposed  to  postconviction 
probation,  to  place  the  defendant  in  a  criminal  process  community  program  and 
later  cancel  the  criminal  record. 

A  pertinent  recommendation  is  found  in  the  ABA  Criminal  Justice  Standards 
Project  volume  on  Probation,  in  Standard  4.3  : 

"Every  jurisdiction  should  have  a  method  by  which  the  collateral  effects  of  a 
criminal  record  can  be  avoided  or  mitigated  following  the  successful  completion 
of  a  term  on  probation  and  during  its  service." 

The  forms  such  statutes  may  usefully  take  (as  well  as  citations  to  them)  are 
illustrated  at  pages  55-56  of  the  same  volume  : 

"Some,  with  the  consent  of  the  defendant,  defer  the  formal  adjudication  of 
guilt  through  the  period  of  probation  and  discharge  the  defendant  following 
successful  service  without  ever  declaring  him  guilty.  .  .  .  Others  permit  the  with- 
drawal of  a  guilty  plea  and  a  dismissal  of  the  charges  following  the  successful 
service  of  all  or  part  of  a  probation  term.  .  .  .  Still  others  specifically  provide  in 
effect  for  annulment  of  the  conviction  following  the  fulfillment  of  the  conditions 
of  probation  prior  to  or  at  its  termination." 

Similar  options  are  identified  in  the  ABA  Standards  on  Sentencing  Alternatives 
and  Procedures,  at  pages  68-69  : 

"Strong  support  has  been  expressed,  for  example,  for  the  power  to  place  a 
consenting  defendant  on  probation  after  the  determination  of  guilt  but  prior  to 
the  formal  entry  of  a  judgment.  The  purpose  of  such  a  provision  would  be  to 
offer  the  possibility  upon  successful  completion  of  probation  of  avoiding  the  dis- 
abilities which  attach  to  a  felony  conviction." 

The  Subcommittee  therefore  ought  to  consider  whetlier  a  major  puri^ose  of  pre- 
trial diversion  cannot  be  more  simply  and  econonncally  achieved  by  taking  advan- 
tage of  these  statutory  opportunities  to  avoid  the  stigma  of  a  criminal  record, 
coupled  with  the  simultaneous  opportunity  to  add  and  fund  employment,  coun- 
selling and  other  diversion-type  programs  for  eligible  defendants  as  part  of  the 
probation  system  after  guilt  has  been  resolved. 

6.  Conclusion 

The  ferment  over  pretrial  diversion  has  opened  many  eyes  to  seemingly  new 
ways  of  simplifying  the  criminal  process  and  at  the  same  time  reducing  some 
of  its  undesirable  effects  on  arrested  persons.  Some  of  the  techniques  being  devel- 
oped are  highly  promising:  others  are  quite  prol)lematical.  This  ambivalence  is 
a  frequent  feature  of  reforms.  What  is  disturl>ing  is  the  extent  to  which  the 
promotion  of  pretrial  diversion  in  the  past  two  years  has  been  conducted  in 
evangelical  tones,  as  if  a  novel  theory  and  its  pilot  adaptations  have  scoi-ed  total 
successes,  are  free  of  blemishes,  and  raise  few  fundamental  issues  worth  bring- 
ing to  the  attention  of  the  Congress.  A  more  sober  approach  is  counselled  by  some 
of  the  lessons  of  recent  reforms  in  various  sectors  of  society,  illustrated  in  criminal 
justice  by  the  extent  to  which  imperfections  in  pretrial  release  programs  in  the 
mid-19G0"s  led  to  pressures  for  preventive  detention  within  a  very  few  years. 

This  statement  for  the  Subcommittee's  record  has  explored  only  a  few  of  the 
issues  and  alternatives  that  warrant  further  study.  In  almost  every  respect, 
these  issues  emerge  not  from  armchair  theorizing  far  removed  from  the  turmoil 
of  urban  criminal  courts,  but  from  the  operations,  observations  and  nttempts 
to  verify  the  actual  daily  performance  and  achievements  of  the  court  diversion 
projects  themselves.  Problems  such  as  these  are  intimately  related  to  the  role 
of  the  Congress  in  scrutinizing  the  theory,  the  practicability,  the  cost,  the  fairness 
and  the  likely  effectiveness  of  any  proposed  major  reform  in  the  judicial  process. 

In  conclusion  it  might  be  appropriate  to  reemphasize  or  odd  just  a  few  ques- 
tions :  Whv  are  S.  79S  and  H.R.  9007  so  often  characterized  as  proposals  for 
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"diversion  from  the  criminal  process"  when  their  i)r()ceclnros,  and  llieir  impact 
on  prosecutors,  defense  attorneys,  defendants,  witnesses  and  judges,  are  inserted 
in  the  very  midst  of  tlie  pretrial  criminal  i)rocess?  By  definition,  ercrij  diverted 
defendant  under  tliese  bills  will  be  the  subject  of  a  federal  charge  which  lias  not 
been  dismissed,  and  which  null  be  prosecuted,  after  trial  delay,  by  the  full  panoply 
of  the  criminal  process,  if  their  attempted  diversion  fails.  What  this  means  is 
that  every  failure  may  become  a  double  burden  on  the  federal  courts:  involving 
double  duties  by  prosecutors,  defenders,  and  judges  and — if  convicted — by  proba- 
tion officers  or  institutions  charged  with  responsibility  to  correct  or  rehabilitate 
or  otherwise  help  defendants. 

If  Project  Crossroads,  for  example,  counted  140  successes  and  51  failures  among 
its  diverted  clients  (Senate  Report  03-417,  page  7)  doesn't  that  mean  that  the 
51  failures  should  have  been  counted  twice  in  assessing  the  burden  on  the  courts — ■ 
through  diversion,  then  through  trial,  and  tlien  through  possible  conviction  and 
sentence?  Did  the  cost-benefit  analyses  talie  tliis  added  burden  on  the  courts  into 
account? 

Unless  conservative  criteria  become  the  norm,  and  confine  diversion  programs 
to  a  very  few  low-risk  persons  who  might  otherwise  have  tlieir  cases  dismissed, 
will  not  the  extension  of  diversion  programs  to  more  troublesome  defendants, 
to  those  in  higher  risk  but  still  worthwhile  categories,  mean  many  more  failures, 
more  double  processing,  and  more  duplication  of  pretrial  and  post-conviction 
service  programs?  Will  not  pretrial  diversion  inevitably  divert  vitally  needed 
funds  from  understaffed  probation  offices  which  have  in  the  past,  and  will  in 
the  future,  be  dealing  with  the  mass  of  convicted  offenders — a  group  more  seri- 
ously affecting  the  security  of  the  community  and  more  in  need  of  assistance 
and  supervision?  Ought  not  decriminalization,  and  diversion  out  of  the  criminal 
process,  and  funding  for  higher  quality  probation  for  persons  convicted  in  the 
process,  be  much  higher  priority  targets  of  legislative  attention  than  the  insertion 
of  a  new  midstream  probation  program,  with  all  its  due  process  implications 
whenever  accused  persons  are  denied  admission  or  prematurely  expelled,  in  what 
is  already  a  very  complex  criminal  process? 

Without  explorations  such  as  these,  how  can  tlie  Congress  legitimately  decide 
that  diversion  inside  the  criminal  process  will  cut  court  caseloads  and  achieve 
other  desirable  purposes  more  fairly  and  economically  than  a  simpler  system  of 
speedy  trials,  diversion-type  sentencing  alternatives  and  the  expungement  of 
criminal  records? 
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